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T O T H E 

K E A D E r: 

THIS copy coming to 
my hands, perufed and , 
teverenced by men learned in 
the Jaws, I thought moft worthy 
of publication.. The very name 
pf the Compofer^ who hath been 
an ornament to our kingdom, is 
enough to give it fiifficient autho- 
pty, and endear it to every wife 
i)pinion. But the profit which 
id(Ah attend is moft confiderable ; 
jt being a fubjed: fo material, de- 
^Wng the antiquity of Manors 

and 



1 

72^ Epiflhy &c. . ] 

and Copyholdsy and written for tJie j 
good of Lords and Tenant Sy and | 
by confequence of all men, it can- \ 
not but receive a becoining enter- 
tainment. In the confidence of 
this truth j I refer it jto all judictr 
ous perufal, not a little congratu- 
lating my own happinefs, to hav^ 
been an inftrument of bringing fo 
excellent a piece from obfcurity, 
for the benefit of the common- 
wealth. 
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TH:E. 

Compleat GopJ^holder. 

SECTION I. " y 

THOUGH a manor and copyhc^ 
have fuch mutual refpedt and iti- • 
ciprocsd reference one to the other,' 
as thai^they are akn^ft in nature of 
relatives ; yet the knowledge of the one can- 
hot be attained unto, unlets theTei)fe t>£ the 
other be truly apprehended : for a manor is 
as the body, and copyholds certain members 
of this body. In this treatife I will difcourie 
of them fcvcrally apart, and begin with the 
«w»^itfelf5 clpecially when common reafon 
teachcth us, that * Mam magis iUuftrat fartes^ 
fum partes aliqua iUuJirant to$un§. 

SECT. II. 

TH £ Saxens (who hdd Mngfand in fub« 
jeftion immediatdy before: the coming 
of the Normans) were unacquaiiM:ed with theife 
manors, yet in effect they had manors in 
th(^e days in circumftance peradvtnture fome- 
thing varying, in lubftance furely nothing dif- 

* The ivhoU bettir illuftraiis tbi parts, tban Ofj cf ibt 
t»U iUufirate tbt ivboU. 
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/ 3 T^e Compleat Copyholder. 

'fering from our manors at this day ; they want- 
ed neither demelhcs nor ferrk^a the twe m»- 
^ terial caufes of a manor, as * Fulbeck termeth 

them. Their demeffies . they termed 3n« 
l9nD09 becaufe the lordis' kept them in their 
own hands, and enjpjtil'them in their own poffef- ^ 
fion i ,th^ir fcwices they terme^ (Qtlattfl^, ' 
begaufe thoft* 1 V^ds wtre m tKe'jnAmOTn^^ wl i 
occupation-xjf 'certain tenants, who, in confi-p 
deration of iKe profits arifingout of thefe lands, 
were, bound t6 perform^ uftto^KeiF lords certain 
^jKiej^-and, fe.rvices. Their d^rodUw were of 
.%1r5?&'* forts, and -their ferrices fikfcvife wrc of 
.. '-.(wo forts. 

. Vv* ' SECT. ur. 

ON E foft of their demefhes was termed 
159tWai1^ becaufe they paffed by 
book; and ihieyifi:e&dd)fieciediK>thjng from 
<H)r freehold lands at this ^y^ 

SECT. IV, 

THE other foit of their 4oiiiefiie$ W4| 
termed jroIMailtl0, becaufe they paflfe^ 
by polls, and vws: c}^vci9^ aod challenged by 
the tenants •, not by any affurance in writings^ 
but only b^ the tnouth of the pe^le^ per w-^ 
fem MttS^:^ and they in effisdk differed in net's 
tiding flx>ni;<:opyii;M]an^ zf, tU& day, . 
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SECT. V. V : 

TOUCHING their icrvices,* one fomif 
thpir fervice^ were * ferviiia. li^ersj wbkk 
I CDoTifted molt cominaiUy ia Render j as to ptjr^ 
I Tcarly Suck ^ renti «r m Ufer^ as where thj 
lord refervcd qoimn^ for 1^1$ <:atce| ; or ii^ 
Fmder^ as where the lord referved thr^ ibllr 
lings, ^ four ^opds of eftoycrs for fewd, t^ 
be takeo yearly iii his len^nt's gr04^nd«. • 

• SECT. VL .' .-^^ 

•'•/■••'•■'' ^ 

THE other font of fcrvfccs wcrey^/Vii 
villana:% I yfHch ^onf^fd mkogether m 
fcafance \ ## j^ foaar the Jord-s dttchcs, to tB^ 
lushoufes, IQ l^atqh b^ l>s(n|ii^-or fach like. ' 

SECT. VIL - 

AND io th« refenratbtt'ofthefe feryices 
the J^vds had a fpecial refpedi:' unto the 
^Udlity. of tbfi Imd : did the^ transfer tkdc 
^klands> tto is, ireeboldrlatids^, they would 
flcyer referve Vdlain fcrvkes ; did they trans* 
fer their foUdandj, that is^ copyhold-lands; 
they would, ffltejrerjjcferve free icryices ; but 
ftili they fuited their fervices according to the 
nature ^of the Itod, The reatfon'I gather was 
this : In thole days none but men oi good ac- 
count and reckoning enjoyed the laid bock- 
lands, whareas folklands were in the hands of 
meaner fort and condition *, and therefore bad 

B a not 
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The Compledt^Copyholdefi 

not the lords care been extraordinary in re- 
fcrving apt fcrvice,. they {hould have much 
wronged their tenants. And thus much * Lam- 
hiri verifieth, faying, + Terra ex fcripto fuit 
hdreditaria^ libera^ pq^ue immunis ; terra vera 
J^efefipo offieiorum quadam fervitute fuit ebli* 
g4ta: priorem pkrumqut nelnles atque ingenui^ 
p^Jimorem verb ruftici fere et pagani pojjidebant. 
IjMbert termeth thefe bocklands J terras libe^ 
rdsJutque immunesy non 'quad ab omnibus fervi^ 
tits fuerunt hbera 'dut immunes^ fed quad tenentes 
ipji fuerunt liberie et fervitiis tantum liberis one- 
rati. But I much wonder why this bockland 
doth to this day retain the name of freehold- 
iand, Ethencc the time haih bred futh an altera- 
tion, that in the point of ^fervicc a man can 
fcarce difcern any difference between Freehold- 
lands and copyhdld-lands. The favourable 
hand of time hath fo enfranchifcd thefe copy- 
holders, that yrherea$ in the Saxons time their 
fervices did confift wholly in fcafance, now 
they conliffi.in mnder, in ufer, and in pren- 
dcr : as freeholders fervices did in thofe days. 
And on the other fide, tiine hath dealt fo un- 
favourably wkh freeholders, and hath fo ab- 
ridged them of their former freedom, that if 
ymi compare the fervice of the freeholders 
with the fervice of the copyholders, § fenties, 

* GIoiT. at end of Lamb. A^%aio9o^»0^ p. 222. tit. HT'- 
ra exfcrifto, 

"f Land Sy nvrithg nvas bereditcry^ free^ and exempt i 
^ Itmd nuithout iu¥itingf nvas liable to the ferwice offinnt 
' 90ct$ : the former ijaas mofily oeeupiedhy the m^ility andge^ 
fry ; the latter generally by yeomen^ and pea/ants. _ 

X Free and exempt lands \ not becaufe tbry ifjere free^ or 
dtfcharged from all fer*vices^ but becaufe the tenants thenh 
/elws tjoer^free^ and liable only to liberal fr^uices, 
t i i^*« 'would think theformirjreer than the hitter* 

huno 



72^ Compkat Copyholder. 

tunc fotius quitn ilium fore Uberum. How 
many freeholders are there at this day charged 
withbafe fervices ? as many (I doubt not) as 
there are copyholders. No marvel then that 
many able men turn copyholc^rs, and many 
pcafants turn freeholders : nb marvel, I fay, 
that men of all forts and conditions, promif* 
cuoufly, turn both freeholders and copyhol- 
ders, fithencc there* is fuch fmall refpeft had 
unto the quality of the land in the rcfervation 
rf our fervices. Yet obferve, I pray, though 
time hath fo .infranjchifcd thefe copyholders, 
that they have in a manner fhaken oj9r all vil- 
lam fervice ; yet they retain a badge of their 
former bondage, for they remain Sill fubjcft 
to their lord's will ; therefore at this day they 
^re termed tenants at will But with freehol- 
ders otherwife it is, for they are not in that 
fubjcdlion to their lords. Peradventurc in this 
refpeft only bockjands may be termed free- 
hold-lands, and folkland villain-lands: and 
yet time hath dealt very favourably with co- 
pyholders in this point of will, as well as in 
the point of fervice, 

SECT. VIII. 

FOR, a3 I coiyefture, in the Sa^ns time, 
fure I am in the Normans time, thbfe co- 
pyholders were fo far fubjeft to the lord's will, 
that * eorum tenentes tempeftive et intempeJUvi 
fro volmtatc dminipojftnt refund et revocari^ u 

* Tkiir ienaMts might k admitted, f refyfid^ nvbithir ii 
fidttdtbm «r frnt^ «/ tbi nuill ofihtir hr^. 

B 3 ^ Braaoa 
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7%e CampUai Copyholder. 

' * Bmftqn and t Ft^a^ hOXhfytak : Thelorcfe 
.^pon the kafl: oc^fion (fometimes wittuMit; 
^y colour of reafon,. only uponjjifcontene- 
•mcnt an4 tnaftce ; fometimes again upon ibine 
'^ fu4d€n fantaftick humour, onty to make evb' 
dei^t to the worW the l^ight of thek power 
^nd authority) would expel out of houfib and 
home their poor copyholders^ leaving them 
jielplefs and remedile^ by any courfc of lawv, 
and driving them to ilie by way of petition. 

SECT, IX. 

BU T now copyholders ftaiid upon a fore 
grbundj now they weigh not their lord's 
difpleafure, they (hake not at every fudden 
Waft of wind, they eat» drink and fleep. fe- 
curely ^ ovily having a fpecial care of the main 
,chal;ice, ^^12.) to perform carefully what du- 
ties and fervices focver their tenure doth cy^ 
aft, and cuftom doth require : then let lord 
frown, the copyholder cares not, knowing 
hinifelf fafe^ and not within any danger. For 
ijf the lord's anger grow to expulfion, the law 
hath provided feveral weapons of remedy ; for 
it is at his eleftioiT either to fue z^fub-pana^ or 
an aftion of trefpafs againft the lord. Time 
has dealt very favourably with copyholders in 
divers refpefts. 

SECT. X. 

BU T I. perceive myfelfraihly running in«p^ 
an inextricable labyrinth -, I will therefore 
.iail no. longer in thefe unknown coa&s^ but^ 



• Bn6l. lib. 4. tr. 3: cap. 9. Nb. 5. p. 263. 
i Fleta, lib. 5. cap 5! fca. 18. p. 289. 
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^ haften hoAiewtt^ds ; \ WiH content mylclf 
with thk. I know amongft the &»mrj the ei^ 
fential parts cf a manor were known \ buc 
whether tivere then were the fante form oiw»-^ 
nors which is at this day, that I dare not exa^* 
mine, fbr fear of being accounted more cur i» 
ou^ thiui judicious^ and therefore leaving thk 
tmims^ I draw fomewhat hearer home, aii4 
. come to the Ucrmam^ from whom we had thb 
very form of ffiaoors which is oUenred amongft 
us at this prdfem houn 

SECT. XL 

I Confess, indeed, that fithence the ori- 
ginal creation of manors, tinae hath brought 
m ibme innovations and alterations^ as in giv-^ 
ing a large free(fem unto copyholders both in 
the nature of their fervice* and in the manner 
(rf their tenure* Yet 1 may boldly fayi that 
the fclf-fame form of .manors remains unalter- 
ed in fubftance, though fomcthing altered in ^ 
circumftance. Demcfn^, termed in ligitine (/|f- 
moMmy d^manium^ or dminicumy is taken in a 
double fcirfe, proprii^ and impropriL Propriiy 
for that knd which is in the king's own hands : 
^ Cbopinms f^th, that * domanium eft //- chotJifiius ^ 
. kd quod €tmfecr4Uumj umtumy et incorporatum domamo^ fiM 
efi ugia €creme.. Take domanium k this fenfe, ^'*- «• 
ind then you exclude all common pcrfohs 
from^ being feifcd in dsminico:^ for: admit the 
king pafs over the demefne lands,. as fooh as 
they come into a common perfon*s hands f dc^ 

♦ Domain h that ntjhich is conficruted^ unitfd^ midittt^* 
foritted tufith the rtyal rronvfi. , 

fWfy cea/f t9 b£ domain lands. 

fi 4 jfinunt 



T%e Compleat Copyholder. \ 

, /inunt ijfe terra domif^eales: for though the 3; 

king's patentei^ hath the land granted'to him ;^i 

rand to his heirs, yet coming froiti the king, it n 

muft neceflarily be holden of the king, but it <it 

is contrary to the nature of demefne lands to 51 

be holden of any. Therefore though thofe i 

4ands, which commonly are termed ancimt de^ ^ 

mfne^ viz. fuch lands as were formerly in the « 

hands of Edward the Confeffhry may properly ji 

:be termed generally ancient demefne, becaufe ^ 

they were in ancient time in the king's own n, 

K>ireflrion •, yet to term them at this day the ^ 
rd*s demefnes, or the tenant's demefnes, 
being fevered from the crown, is improper. 

SECT. XIL 

THEN by this it appeareth that thofe lands fi 
are termed improperly demefne which are : 
in the hands of an inferior lord, or tenant, i 
nor can fuch a one in propriety of fpeech be 
faid to ftand fcifcd of any land whatfoever ♦ in 1 
dominico fuo : but if you obferve narrowly the ;i 
manner of pleadings, the words arc ufed in a \ 
proper fenfe, for you Ihall never find thiat an [ 
' inferior lord or tenant will plead that he is fim- ] 
ply feifed * in dominico^ but ftill with this addi- \ 
tion,/;i dominico fuo -f ut defeodo ; and that very « 
aptly, for this word fee iitiplieth thus much, • 
that his eftate is not abfolute,- but depending | 
upon fome fuperior lord. Therefore I con- 
• elude, with the Feudifls^ that a common per- 
' fon may aptly be faid to ftand feifed ^infeodo^ 
' or * in dominico fuo ut de feodo ; but improperly 
/Jn dofninico firoply. The king, i ecttverfoy * 
.may properly be faid to ftand feifed J in dominico 

. , fimpiy; 

"*'**% bh dinufm. > \ At a fie. % In fa. 
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fimplf ; but infeodo improperly, ox in % domi- 
mfiM ut defeodo. BraOon divideth thcfe de- 
mcfnc lands into two branches. Under the 
firft are comprehended thofe lands which the 
lord enjoyeth in his own poflTcffion •, under the 
fecond, thofe lands which are in the hands of 
the inferior copyholders. His words are thefc : 
^Dmmcum dicitur quo^quis babet ad fnenfam Ju- ^^'^ *^ 
m^ et idcirco jinglice vacatur 250|DlanII X di- 5. ^ti»i. 5. 
titur etiam deminicum Fillenagiumj quod traditurp, 263. 
.'oilknisj quod quis Umpeftive et intempeftivi refu- 
^iNTe pojfit pro voluntatefua ft revocare. 

SECT, XIII. 

LLETji agrceth with BraSlon in thi? divi- p]^//j^ ^^ 
fion, and unto thefc two he adds more ^^^. 5.^^. 
f9rts of demefne lands- His words are thefe : r8, 19, ic- 
t Bominicum eft multiplex. Eft autem domini- h *^9-. 

' cum 

* X As^in bis iemifni $ffet. 

* ^bai nubicb toy om bos at bis tabh isfaid to be d$mmii^ 
ndis thertfort calltiin Engfijb, Bo R D L a N D« It is ^Ifo cat- 
Ui millan domain^ becaufe it is given to n/i/ianj^ *wbicb mof 
h (nulfetbercontfimentyOrnot) talM iu, or Jet otit^ accotdiftg 
(9 hit nuilL 

i Domain is maty foU, bnt it is properfy land affigned Jkr 
tie tohie ; and *viilanagi tbat ivbid is gi*ven to villains to 
till, becaufe it may be called in, or let cut^ [nvbetber eonve- 
*intt, or not) at tbe nviii oftbe lord^ in tbe Jamt mannir at 
londin tmft is to be betdf as long as is agrefoble to tbe ceAtti 
^e troll ; asid tbat a/Jo may be called domain^ rf wbicb ono 
has tbefreebold^ anotber tbe profits j alfo wbere one bas tbe 
freehold, anotber tbe cbarge^ as may be faid of an ordirtmy 
twator and guardian^ tbe former cfnxbicb is fo called hy lai^\ 
the latter by man. Seft. 20. Domain is likrwi/efo called in 
footradifiin^ion to tbat nvbicb is beld^ and in fervict. Da* 
Main is all tbat tenement of nxibicb an am f for dies fiipd^ 
^ tffee I nor dou it matter wbetbrr it be wtb tbe profits^ * 
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eumpf^ie terra ad menfam nfSignatA : et ^itti^ 
na^irm quodtraditur villanis ad exc&lendumy qnod 
tempffiive ist inttmpeftive pro vdluntate domini p^ 
terii ren;ocarij fimt eft de terra commijfa tenend^ 
quamdiu vommijfori placuerif. Peterit et diet d^ 
minictm de quo juts bahet liberum fenementum^ 
alius ufumfruSf. et etiam uii quis bahet tibertnn te^ 
nementum^ aiter cur am ficut de ckftode diet pot e^ 
fity et atratore ; quoruftt unus dicitur ab bmine^ 
alius in jure. DominicufH etiam dicitur ad dif^ 
ferentiam ejus quod tenetttr et in fervitio, Dd^ 
minicum ^ omne illitd tenementunt de quo antt^ 
cejfor obiitfeijitus^ ut defeodo nee refert cum ufufruc-^ 
tu velftne^et de quo Ji eje^us ejfet^ji juverit^ recu-^ 
perarepojftt per ajftfam nov^e dijfeijimej licet alius 
haberefufumfruSium ; Jicut dicipoterit de itks ^ 
tenent in ^illentfgio^ qui utuntuf et ftuuntur^ non 
nomine proprio^ fed nomine dominifui. 

SECT. XIV. 

THIS opinion of Bralfon and Flettt^ both 
confenting in one, that copyhold land is 
parcel of the lord*s demefncs, wanteth npt 
modern authority to fecond it : foi* i« Eliz* 
in the Exchequer y I find it adjudged fn the cafe 
of a common perfon, howfoever it is othefwife 
in the king's cafe, that if the lord of a manor 
granteth away omnes terras fuas dominicales^ the 
copyholds, parcel of the manor, pafs by thcfe 
general words. Neither doth this want reafon 

cr ^Without I and if be he turned out^ if he pUafes^ be may 
recover by affife of novel diljeifin^ though another has 
thefrofits of itf as may be f aid of tboft^ nuho hold in 'vilie- 
ffogf» *fvho nfe and. efyfiy^ not in their own, namff but in the 
name ^ their lord, 

to 
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to confirm k : for in the time of Henry the 3, 
vnAEdw.tht 2. when BralR. and Fleta lived, 
copyholders were accounted meer tenants at 
will; and therefore after a fort their lands were 
tcpmed to continue ftill in the lord's hands : 
and now, though cuftom hath afforded them 
a furcr foundation to build upon, yet the 
fraiik-^cnttnent at the common law refting in 
the lord, it;' can be no ftrange thing to place 
tht lands underthe rank of the lord*s dcmefhes* 
But to deliver my mind more freely in this 
point, I tJlink that howfoever, according to 
the ftria rtiles of law, thefe copyholds are 
parcel of lord's demefncs 5 yet in propriety of 
fpecch (if propriety can' h6 an impropriety) 
they are the more aptly called the xx)pyholders 
jlcnie&cs : for though the frank-tenement be 
in the lord by the common law, yet by the 
cuftom the inheritance abideth in the copy- 
Aiders ; and it is not 'denied, if a copyholder 
he impleaded, in making title to his copyhold, 
he may juftly plead, * quhd eft feifitus in dom* 
fficofuoj, with this addition, -f fecundum amfue^ 
^. Maneriu Therefore I conclude, thiat 
fcowfoever the common law valueth the title of 
Ac copyholder, yet he hath fuch an intereft 
<»nfirmed tinto him by cuftom, that the loi^d 
Wing no power to refume his lartds,* at ybilr 
own pleafure they are ( though improperly ) 
called (yet pleradventute truly -accounted) the 
lord's demefnes, and that in the eye of the 
^Id ; howfoever it be in the eye of the law, 
Aat thofe lands alone can pi-operly chiallenge 

•the 
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the name of the lord's demcfncs (if any lands 
in the pofleffion of inferior lords may properly 
challenge that name ) which the lord referveth 
in his own hands, for the maintenance of his 
own board or table ; be it his wafte ground, 
his arable ground, his pafture ground, or his 
meadow j be it his copyhold which he hath by 
cfcheat, by forfeiture, or by purchafe ; or be 
it any part of his freehold land, of which I 
muft fpeak a word by the way,' not to prove 
that it is demefne, for * manifefia proh'atione 
non indigent y but to fhew you in what fcnfe it 
is taken, and how far it extendcth. 

SECT. XV. 

A FREEHOLD is taken in a double 
fcnfe ; either if is named a freehold in 
refpcdt of the ftate of the land, or in rcfpc6t 
of the ftate of the law. 

SECT. XVL 

IN relpeft of the ftate of the land \ fo co- 
pyholders may be freeholders: for any 
that hath any eftate for his life, or any greater 
eftate, in any land whatfoever, may, m this 
lenfe, be termed a freeholder. 

SECT. XVII. 

IN reipeft of the ftate of the law ; and fo it 
is oppofed to copyholders, that what land 
foever is pot copyhold is freehold : and in this 
fenfe I take it throughout tlus difcourie. 

* What U affarmt^ fiandt in m ntid^fmof. 

SECT* 
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SECT, XVIIL 

THE name of freeholders extendeth not'skene*^^- 
only unto lands held* per fervitium mi- fign.tiiMi\k* 
UtarCj as it did by the ancient law of Scots^ 
amongft whom freeholders were known by the 
name of milites : but it reaCheth likewife to 
lands holden "f fer fervitium Soc^y whether in 
ft libera Socagio^ or in || Villano Socagio. Lite- 
rum Socagium is, where any tenant holds of any 
lord by paying yearly a ceitain fum of money 
in lieu of tillage, and fuch like fervices, and 
not by cfcuage : and this is termed fometimes 
common focage. 

II Socagium villanum is,where the ancient fer- ^ ^^^^ ^^ 
vices of carrying the lord's dung into the fields, g" gaplzo^ -^ 
of plowing his ground at certain days, of b fo called, 
plalhing his hedges, and fuch, are not turned 
into money, but remain ftill unalteried, And 
if you doubt that fuch land as is held by ||/yrf- 
knum Socagium cannot come within the com- 
pafs of freehold land ; for your fatisfaftion, 
read BraSton^ lib. 2. cap. 8. num. 8. \ Hac- 
tenus deprimo defunilionis membra : adfecundum 
froperemusj et pauca de fervitiis domino debitis 
fcrtrallemus. 

Services in individuo are manifold, in fpecie^ 
threefold: i. Corporal fervices, 2. Annual 
fervices, 3. Accidental fervices. 

♦ By military femnce, + By Socagef(sr*vke, 

ff Free focage. || yUlan focage, 

X Thus much if the fir fi part of nry duty j Ut Ut «dw haftm 
Htbe/ueml, anaireut brief yffimn€ei due to hrds. 

SECT»" 



SECT- XIX, 

SEE VI CE S ^i fubmijjm are bonaaqje and 
fealty, which a?e certain ceremonies ufed 
. atnang tenjmts, whereby they fubmit them- 
felves unto their lords, and bind themfelves by 
folemn oath, or by faithful promife, from that 
day forward to become the lord*s men fpr life^ 
for member, for terrene honbvir, or, admrni-r 
tnumy to owe unto him faith, for the lands 
whicli they hold' of him. Both thefe ceremo- 
nies are ufed at the firft entrance or admittance 
of ary tenant, and both tend to one end, viz^ 
to inforce every tenant to acknowledge and 
confefs himfelf tenant unto his immediate lord : ' 
yet they differ in many material points, 

: SECT. XX. 

I / T N regard of their fevcral manner of per- 
X formance : for in doing fealty,* the te- 
nant taketh a fqlemm oath ; in doing hom^c, 
only giveth his faithful promife. And thence 
it is that fealty is accounted the more facred 
fervice, though homage be the more humble 
fervice, and performed with far greatgr reve- 
rence than fealty in many refpedts. For in do- 
ing homage the tenant kneeleth, \n doing feal- 
ty he ftandeth; in doing homage the tenant 
muft remain uncovered, in doing fealty he may 
remain- covered ; in doing homage the lord 
Iciffeth his tenant, in doing fealty he kifjeth 
him not ; laftly, in doing hothage the tenant 
promifcth to become the lord's man fbr lifc,^ 
fpr member, and terrene honour j in doing 

fealty^ 

\ 
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foltjr he pply fwearcch .to become the- lord's 

ftithfiil tenant. The r^afon of this difference Skene ^rv#r*. 

Ijcarn to be this : Becaufc hom,age efpecially-^^*' '" ^®* 

coflperne<h fcrvicc in w^j^, and properly ap-°"^^' 

penaineth untQ knight'5 fcrvic? i but fealty 

chiefly' conoerneth ferviqe'at home> and pro-' 

pcrly a|)pertaineth tp fpc^e-tcnyre. And 

though no\y *tis held, that a tenant by Ibcage 

may do homage, and that homage t^ fe ma- 

kedifocage-tenure^andnot knight^sfervice : yet 

originally homage was iave^ted for tenants by 

knight's fervice, and fuch as were bound by 

4cw tenure to gttend ih^ir lords in tbewacs ; . 

tat fealty was primarily deyiftd for tenant* in . 

foc^C, and fuch as were "bound Ipy their tenure .. 

to inaaure th^ lord's grQvind, and carefully to 

filqharge aJJ rural affairs, A^d this agr^eth 

vith the andent laws in dcottand % for amongft 

Acm none were, accounted freeholders, bun 

only tenantjj by knight's fervice^ and confe-^ 

aueidynwh but they cpuid do homage, AncJ 

icrcforc roiarY?lpQt why in ,4on^g homjige the 

tenant promifeth. to become the lord's jnan for 

5ft, for member^ for terrene honour \ in do- 

^% fealty be only fwe^cth tp becomf the lord's 

wthfiil tcnaxjt, 

2. They diiFer io negard of the.perfonfii ta 
whom they are ptcrformedp and that twq ways.. 
^ In rcfpeft none is capable of receiving ho- 
mage bii the lord in pfirlbjvi but the Jord'i 
ftcwaird pr his bailiff is.oap^le to receive feaU 
tyinthe k)rd'3 bchalfc %- In refpeft that z, 
l^fd who hath but an^ftatc for his Ufp in hi& 
fcgniory cannot receive homage^ but fuch \ 
, brd may receive fealty, 

^ 3-Thcy 
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3. They differ in rdgard of the pcrfons by 
whom they are performed, and that two ways. 
I. In refpeft that no copyholder is capable of 
doing homage, but he is of doing fealty-, wit- 
nefs common experience. 2.' In rei!pcdl: that 
a tenant for life or years is unable to do ho* 
mage ; for *tis a ground in law, that none can 
do homage but tenant in fee fimple, or ad mi- 
ftimumj tenant in tail. 

SECT. XXI. 

Brtt^het and T> U T a tenant for life or for years arp both 

T9xley,tH.7. JD able to do fealty, according to Little tcn*% 

Tbcjuificcsof rule. That fealties are incident to every tenure, 

PI«h°Toh! ^x^^P^ tenures in frank-almoigne and tenants 

6, held that ^t Will, contrary to fome erroneous opinions. \ 

kfiec for years . 4. They diffef in regard that homage caii 

cannocdofeal- be but once done unto one lord by the fame 

^* tenant ; and therefore *tis agreed, tnat if land^ 

defcend unto me which are liolden of 7. S. bf 

homage, and I do unto him homage, and ar^' 

ter other lands defcend unto me by another an- 

ceftor, which is holden of the fame lord by 

homage, I (hall not do homage again, but: 

fealty only, becauf<p I cannot twice become the 

lord's man : but the felf-fame tenant may fe- 

veral times do fealty unto the felf-fame lord { 

and therefore if a copyholder furrendrctll 

White-acre unto me, for his JVhite-(ure\9ciOv\^ 

do fealty unto the lord ;.'if after another fur-' 

. rendereth unto me Black-acre^ I fhall do fealty 

Ekewife unto the fame lord. And thus much 

for fervices of fobmiflion. 

SECT- 
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SEC T.^ XXIL 

SERVICES of j^^//jare of twoiforts. 
I . Tending to the public profit of the com- 
.monweal ; as when the lord enjoincth his te- 
nant to amend highways, to repair decayed 
bridges, or ♦ Jtmilia. 2. Tending to the pri- 
vate profit of the lord ; as where the tenant is 
enjoined to be the lord's carver, butler, or* 
brewer, oris tied, to pale the lord's parks, to 
tile the lord's houfes, to thatch the lord's barns, 
and * Jimilia. And thus much for corporal 
fervices. 

Annual fervices are in number infinite, in 
nature all one^ for they all tend to the increafe ^ 
of the lord's, coffers, and are referved in their 
duties, as well for copyhold land as freehold 
land i though in the Saxcns time, and long af- 
ter the conqueft, they were never or feldom 
referved for copyhold land, but only for free- 
held land. I will not enumerate many parti- 
culars of annual fervices, for that were as end- 
Icfs as numbering the fands of the fea ; only 
this I fay, that thofe annual fervices which 
here a>me withiil the compafs of my meaning . 
confift.all in render, none in feafance; for 
thofe annual fervices, as well a^ accidental fer- 
vices, which confift in feafance, I compre- 
Hhcnd under corporal fervices. 

Thus leaving both corporal fervices and an- 
nual, I bend my courfe towards accidental fer- 
vices i which before I begin to particularize, 
obfervc thefe two things by the way. 

- ^ • • Thlih. 

C i.That 
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1. That accidental fervices differ from cor- 
poral and annual fervices in this, that mofl: 
accidental fervices are incident to die fee, and 
are due without fpecial rcfervation of the lord ; 
but ni<^ corporal fervices and all annual fer- 
vices are due uppn fpecial refervation, and are 
not incident unto the fee, 

2. That fenrice is taken in a double fenfe, 

* in ftriSim Jenjii^ and + in latiori fenfu. In 

* firiaim fenjk ; and in that fenfe the Peuiifts 
define '\,fervitiumfore munus obfequii clientelarioj 
i£c. that duty which th^ tenant oweth unto hb 
lord, cither in performing fome corporal fung** 
tion, or in difcharging fome annual payment, 
-f- In latim fenfu^ and fo it fignifieth any duty 
whatfoeveraccraing unto the lord by reafon of 
his feigniory : and in this fenfe thefe acciden- 
tal fervices following (which p'ima facie may 
fcem bettCT to rank under the title of jurifdic- 
tions, or rather under the name of the fruits of 
a manor) may very fitly be reduced to diis 
kind of fervices. 

The fervices I aim at, and which I mean t^ 
treat of particularly in this place^ are diefe fot- 
Jowing. 

1. Warifhifs. 4* Amerciaments. . 

2r Herriots. 5. Forfeitmes. 

3* Reliefs. 6. Efcheats. 

Now touching every one of thefe apart, and 
fix&oiJVardfhips. 

%' 

• InafiriSerfenft, -f- In a larger fenfe. 

X Service i9 ie a fart o/f^ijkn/hm the tenant. • - " - 

^ SECT. 
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SECT. xxin. 

YjrrARDSHIP ♦ eft cuftodia baredis 
W ittfra ietatm e^Hftemis. Potydori Virgil 
fttith that this was f novi veSti^dUs geHUs txcd- 
ptatum to help Hen. 3. being opt>reIfed With 
much poverty, by reafon he received the king- 
dom greatly waned by wars of his anceftors ; 
-^and therefore needing extraordinary help to 
uphold his eftate, the ufe df wardihips was fet 
^sraach. But the 33. chapter of the grand 
* cdftomary maketh mention of this to have 
been ufed among the Normans immediately af- • 
tcr the eredbion of nknors^ and that the ufe of 
ward^ps was afoot before Hen. the third's 
time ; as appeareth manifeftly by X Glanvil, 
who writeth very largely in mfany places in his 
bcK^, and lived in Hen. the fecond*s time. 
Guaiiiians are either termed! § cuftodes^ or || cu- 
raioreSj ** cuftodes i lege^ €ura$eres ah bomtne^ 
9S FUta ipeaketh. The civilians make three Flett lih. $. 
IcMs of guardian ; 1. ft "^nttyr teft^amentarins^ '^P- S- 
a. ^ Tutor i fratore datus^ 3, %% Tutor U^ 
fftimus. This in every point agreeth with our 
Common law. So we have tutorem teft amenta- 
rium^ viz. where a man pofleflcd of certain 
*and chattels demifeth thefe unto his 



* Is tbt etjftotfy tfan heir being ivithin ^g. 

"f* Jt/ort tfmnti tax thought on. 

t Lib. 7. cap. 9. p. 53. 

5 OrSnarieu \ Guardians. 

^^ Ordtnari^f hy lanu^ Guardians Sy mart. 
f-f- ji tiflAminiary Guardhan, 
ft A Guardian appointed By the pr^ttor. 
51 Jlamfut Guardian, 

C 2 
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child, and withall committeth the care of his 
child's body and difpofition of his fubftancc 
unto fome friend : this committee is ♦ tutor 
teftamentarius^ unto whom belongeth the care 
and cuftody of the child's body and the dif- 
pofition of his fubftance, until he accomplifh 
the full age of fourteen years -, and then im- 
mediately he fhall be out of ward for his body, 
.but his goods may be kept longer ; for as for 
them they fliall remain in the truftees hands fo 
many years as the teftator appointed by his laft 
will and teftament : for though it be not in 
the father's power to reftrain the liberty of bis 
child's body longer than to the age of 14, yet 
the difpofing of his goods he may commit to 
any for as long time as himfelf ftidl think ex- 
pedient. So by the ftatute 32 H.%. c. i. and 
34 ^ 35 H. 8. c. 5. If a man be (eifed of 
focage-lands, not hplden of the king/ir capite^ 
he may by his laft will and teftament commit 
the ordering of thofe lands to what friends fo- 
cver, for as many years as Ihall feem moftcion* 
venient, and that friend is ♦ tutor tejiamenta- 
rius. Otherwife it is of lands holden by 
knight's fervice ; for it is not in any man's 
power by his laft will and teftament to deprive 
the lord of that duty which fdejure belongeth 
to him : and therefore if a copyholder dietl^ 
his heir under the age of fourteen, in regard 
that this privilege of appointing the heir a 
guardian for the copyhold land, until he ac- 
complilh the age of fourteen, f de jure ap- 
pertaineth unto the lord, it feemeth that 
the father cannot prejudice the lord in this 
kind, by appointing another guardian by 

* A teftntnentary guardian, f Of right. 

ci - his 
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iris laft win and tcftamcnt. * Hm de More 
tefiamentario. 2. We have f tntorem d fra- 
tm dafumy viz, where a man devifcth goods 
unto his child, and appointeth him not a guar- 
dian, then it is in the ordinaric*s hand to com- 
mit the ordering of the infant's goods unto 
feme trufly friend, unto the age of fourteen ; 
at which time the infant himfclf may chufe a 
guardian r f9r it is a rule in the civil law^ 
I Ifmto curatore non datur. And this com- 
mittee 8 eft tutor a pratore datus. Thefe guar- 
dians, termed amongft the civilians § tutores i 
pratore dati, are commonly called guardians 
** pur nurture : and thus in words we fome- 
what differ, in matter hothing, 3. We have 
W tutorem kgitifnumy viz. where the intereft 
doth :j;^ ife/«r^ belong unto any, without the 
ftominarion of a private perfon, or the appoint - 
tficnt of any publick officer. And this guar- 
dian is twofold; either |||| legitimus jure natu- 
rif,or §§ legitimus jure communi. \\ || Legitimus jure 
utmra^ as where the father or the mother hath 
the wardflhip of their heirs apparent, be it 
heir male or female. $§ Legitimus jure communi : 
and that guardian is twofold ; either guardian 
ia chivalry, or guardian »in focage. Guardian 
in cbivalry is, where any tenant feifed of land 
holdcn by knight's fervice dieth, his heir-male 

* Tlmt much concerning a tefiamentary guardian. 
\ A guardian appointed hytbtfrator^ 

X Thai be canu0f be appointed without the tenfeut of the 
9tiiiuarf, 

I Is the guardian appointed hy the pr^ tor, 

$ Guardianj appointed hy the prator, 

•• Tor nurture. \\ A la^wftd guardian. 

XI Of right. , III Lawfulhy the l»w of nature. 
SS Lanvfui by the common law. 

C 3 under 
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ynder the ago of foiuteca an4 vp»^*""iedr 
then Ihall the lord have the ward bptlj of the • 
lands at\d body of this heir-male unto ^e age 
of :?i, hec^ufe the law intepdeth, th^; before: 
that age ♦he heir is unable to perfcnro knight'^ 
fervice, according to the tenure. But ^ 
heir-female (hall be in ward no longer (hai:|<ta 
the age of fixteen, becaufe the heir-fem;jlQi. 
thqugn ftie herfelf be unable to p^rfcff at , 
knight's ierYiee, yet a,t fixteen (be is able to 
take a huflband, who in her behalf may dp 
^might's fervice -, and therefore ^t thofe yeaffs. 
flie (hall be out of ward. Kay, fome^im^es Q^ 
ihall be out of ward before fixteen. A^^ th«t 
is cither where j[he is married at the dj^atb pt- 
her anceftor, or where ihe is any whit a^V€^ 
fourteen when her anceilor dieth: ix^ neither 
of thefe cafes {ball fbc be in ward at ^1. Fo?! 
though the ftatute of* fF. i. cap. 22. giveth; 
unto the lord two years ne3Ct dhfuing the four- 
tjccAth^ yet that is to be underftood, whcr(;j)^ 
i$ under the age of fourteen and u^iparri(^ at- 
h^ anccftor's death, and not otberwifc^. Thisj 
for guardian in chivalry. Guardian in $^cage{ 
hy where any ope feifed of focage-lands dioli^ 
his heir unaer the age of fourteen ; then the 
next friend unto the heir, to whom the inhe* 
i;itancc cannot defcend, fhall have the wa^xj^ 
©f the heir's body and of his land untiF 
the age of fourteen ; as if the land defcen- 
deth unto the heir, by the father^s fide, then 
the mother, or next coufin of- the mother's 
fide, fliall have the ward ; and if the Iwd dc- 
fcendeth to the heir by the ii\othcr's fide, then 

* 3£dw.€. i2. repcaled^b/ 12 Cir. t. c. 24. 

the 
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thd fathef, or next coufin on the father's fide, 
Ihall have the ward. To conclude, obferve 
this difference between guardian in chivalry 
and guardian in focage : that the one r^ceiveth ' 
the commodities of the land to his own ufe, 
widioQt giving any account 5 the othei* only t<i 
the ufe of the heir, to whom he fliall be ac- 
countable whenfoever it IhaH pleafe the heir to 
call him to account after thef age of feurt^n. 

Thus much concerning wardfhips : a word 
conctfiiiing herriots. 

SlfcCT. XXIV. 

HERRIOT pT Harriot cometh of the 
latin word ♦ berus^ dt^minus^ becaufe it 
i^ a duty appropriated t6 the lord : or it is de-- 
rived hotci the Saxon word befe^ f exercitus^ 
becaufe in the Saxons time, when the name of 
Hctriot was firft known, Herriot fignified no- ^ 

thing clfe but a tribute given to the lord for 
his better preparation towards war, as a horfe 
trapped, or a fpear,-Of armour,, or a fword^ 
or feme fuch like military'weapon : and there* 
fore in this fenfe, importing a thing apper- 
taining to the war, and being due' unto the 
lord, by reafon of this fervice which tenants 
^owe unto their lords in any warlike employ- 
ments, it may very fitly be derived from hence.' 
This their % herriot among the Saxons little 
differed from our relief at this day, howfoever 
now they differ § ex diametro. But let us exa-^ 

• Maftir^ iord. + Army. 

X See Glofllat the^end of Lamb. Apx- App. p. 21 9. 

$ Diametrical^. 

C 4 mine 
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mine the nature of our herrbts at this day, and 

not fcarchr into the nature of their herriots in 

thofedays; for that. >^ere to examine the na- 

Britton, caf. ture of reliefs, not herriots. Britton thps 

69. fpeaketl> : A lierriot is a Render made at the 

death of a tenant to his lord of the beft beaft 

foutid ip thf poftellion of the tenant deceafed, 

or or fonie other^, according to the ordinance 

Vnd.^j9inigamcrit:oT the party deceafed to the 

iu(e of the lord ; which toucheth not the land 

at alU' nor the heir, nor his inheritance, ,nci-. 

ther hath any comparifon to a relief, for it 

proceedeth rather of grace and good will than 

of right, and rather from villains than free- 

Ficta, lih, 3. .^^"' 'To this effeft fpe^eth-Fi^Z/i ; + Her^^ 

cap. i8. ' TfoUimeft qu^dam pr^ejiatio ubi tenens^ liber vel 

fervuSy in mgrtefua dominumfuum refpicit de me^ 

liori averiafuoy vel de fecundo meliori : qua jui^ 

dem prafiatia magis fuit de gratia quam de jure^ 

et pullam habei comparationem ad relevium^ ed 

quod b^tredi non continget^ quia faSlum ante^ 

^,ceJ[oris, 

'\ This our herript is twofold; herrlot-fer- 
vice, herriot-cuftom. Herriot-fervic^ is that 
he;-riot which is. never due without fpecial re- 
fervation, and Is feldom referved upon any lefs 
eilate than an eftate of inheritance. Herriot- 
cuftom is that herriot which is never due upon 
fpecial refervation, but is challenged upon* 

See Bba. lib. 2. 'c. 36. No. 9. p. 86. ' 
' ^ An herriot is a certain render of his hefty or fecond heft 
heafiy nxshich he/ongs to the lordvpon r&e death of the tenant^ 
^whether he he a/neman^ or *villain : nvhich render tvas ra^ 
ther out o/Javour, than rights and has no^ reference to reliefs 
I inafmuch as it does not concern the heir, becamfe it is to befer» 

formed by ibe anceftor. 

fomc 
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fome particular cuftotn, and is ufually paid 
upon an eftate for life, and for years, as well 
as upon an eftate of inheritance. Touching 
the original of.thefe herriots, doubtlefs they 
are not of that antiquity which the name doth^ 
promife : for though among the Saxons the 
name of herriot was known, yet the nature of 
both thefe herriot-fervices and herriot-aiftom 
was utterly unknown until the coming of the 
Normans J who immediately upon the conqueft 
changed the name of the Saxon-herriot^ and 
termed it by the name of a relief, leaving not- 
withftanding fome difference betwixt them ; 
for where the Saxons herriot confifted ufually 
in the payment of fome military weapon, our 
relief in thofe*days confifted wholly in the pay- 
ment of a certain fum of money. And pre- 
fendy after the Normans had thus wholly al- 
tered the name, and fomewhat altered the 
nature of the Saxons herriot, then upon the 
parcelling of their lands unto inferior te- 
nants, they invented this new kind of fer- 
vice, unknown amongft the Saxons, and term- 
ed it by the name of herriot-fervice. After- 
ward, upon the infrancliifement and manu- 
miffion of certain villains, thefe herriot-cuf- 
toms were given to the lords as a continual fu- 
ture gratulation. So that originally, as Brit- 
ton and Fie fa well note, they were granted 
meerly * ex gratia •, but now time hath ef- 
fcfted it that they are challenged f ex debito. 
Thus much of herriots : a word of relief. . 

• Ouiof/awcur. f As iut* 

• SECT. 
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SECT. XXV. 

Glanv. /^7. T^ELIEF h a certain fum of money 
£itf. 9. 4% which every freeholder paycth unto his 

lord, being at full age at the death of his an- 
ceftor, which in effeft foundeth all one witH 
theft: words of G/^»w/: ^H^eredes majores ftatim 
fofi decejfum antecejfdrumfuorumpojfunt fe tenere 
in bareditate fudy licet domini poffint ftodum fuum 
cum haredf in manus fuas caper e : it a tamen mo- 
derate id fieri debet y ne aliquam diffetjinam h^re- 
dibus fadant \ pojfunt enim h^eredeSy Ji opus fuer 
fit 9 violentia dominorum refiJltrCj dum tamen pa'* 
rati Junt relivium et alia retro firvitia eis imit 
Hotoman. facere. With this agreeth the definition of 
€9mmtnt. de Hotoman \ -f Relivium eft honorarium qjuod no^ 
^grbo Peod.tf/ ^^j vaffaUus introitus caufd pattono larzitur. quaR 

verba Rch- . r i- v 1 i- . r r j ■" 

viam morte ufualt aliuSy «*;<?/ alto quo tafu feodum cech 

derity quod jam i novo fublevatur. This relief 
by the antient civil law was termed J introitui \ 
and Vincentius terraeth it § praftationem feu 

• Heirs mjhen of age, may imnudiatilj afar th^ deteaf$^ 
af their anctfior take fojffjjion of their inheritance^ thmigb 
the lords may keif in their hands their fee together nviih the 
heir j hut they ought to do it fo cautioufiy, as twt to dijfeife tbk 
heirs in any w/e^ for th$ heirs jwtfjr, // there he occafion^ re^ 
fifi the violence of the hrds^ provided they are ready to p/y 
them their relief and to perform othir fer<vices therefore dsu 
to them. 

'\ A relief is honorary^ tvhich a newvajal Befows on 
hippatron iyreajon of his taking fofjeffion^ the fee falling as 
it mjire to another by death nvhich is unavoidable^ erjome 
other accident t tsfhich is nontt taken up antw. 

% Entrance. 

f J render orpkyment madt^ for confirming or renenvtng a 

poffefion. 

* 3 folutionem 
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fplutmem faSam fro cm^nmi^pne feu renova- 
Hone poffeffionisy and that very aptly : for in-^ 
4ccdreHcf is the key which opens the gate to' 

r: the hrir free paffage to die poflcflion of 
inheritance. BraSon giveth this reafon Braaon,/A2, 
why it is caUed a relief, ♦ %w hareditas^ qu^ ^^* 36- 
jmns fmt per antecej^ris dec^Jfum^ releviatur in 
nanus baridb'^ et propter fa£iam reltvationem 
facitnda erit ab b^ede qu^edamprarftath qua di- 
ditsr releviMm. Skene ^fondly imagineth that it ^^^^ ^ ^^^ 
ttkcth his nanie -f d rekvando^^ in another yj^,.,//.Relicf! 
fcnfc ; for, laith he, relief is given by the tenant 
Qrvaffal being of perfeft age, after the expi- 
ring of the wardihip, to the lord of whom he 
held his land' by knight's fervice^ that is by 
ward and relief V and by payment thereof he 
K&vcs, and^ as it were, raifeth up again his 
lands, after they were fallen down into his fu- 
pcrior's hands by reafon of wardftiip. But thcfe 
vords of Glanvil will ferve to convince him of Glanva,/iA.9. 
error; :(: tandem verb eedem ad atattmperve-^^h^^ 
mnte^ etfaSd ei bar edit atis rejlitutionty quietus 
Grit a relivio ratione cujlodia. This relief is 
twofold; I. Relief-fervice. 2. Relief-cuf- 
tonu Relief-fervice is that which is paid' upon - 
die death of any freeholder. Relief-cujiom is 
that which is paid upon the death, change, or 
alienation of any freehold, according to the 

• Bicmuft the inhiritimee^ nuhicb ha4 fell By the death of 
tbtanceftvr, /> relieved into the hofuls cfthe heir ; and a cer* 
tain rtadcr^ called a relief, luas. t9 ht made hy the heir, pm 
account of the relieving, 
•j" From relie*vingl , 

X But the fame perfcn <when of age^ and refiitntion of hi$ 
eftate Being made him, he Jkall he discharged from relief hy 
no/on of the HAfard/hip, 

cuftom 
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cuftom of the places in many places half a\ 
year's profit, in many places a whole year's, 
profit. And therefore where BraBon faith, 
"* Slupd dat domino relevium qui fuccedit jnre ha^ 
reditatis^ non autem is qui acquirit\ that is to 
be taken with this caution, f nifi illud etiam 
confuetudine prafiare debet qui acquirit} .thefe re- 
liefs are paid as. well for lands holden in.fo- 
cage, as lands holden by knight's fexvice. Eor:^ 
lapds ■■ hpldcn in focage in this manner : If a 
tenant in focage die, his heir above the ageof 
fourteen^ then Ihall the heir doublcihe rent, 
that l)is anceftor was wont to pay to the lord ; ' 
as if the tenant holdeth of his lord by fealty, 
and five (hillings, then Ihall the heir xteuble' 
the rent, and fh all pay ten (hillings, viz. five 
(hillings in the name of a relief, over ontj above 
the five (hillings which he payeth foc'his r6nt. 
For lands holden by knight's. fervice in this 
manner : If a tenant by knight's fervice dieth, 
his heir of full 21, if he holdeth by an entire. 
knight's fee, he payeth five pound ; if by half 
a knight's fee, then he payeth fifty (hillings ; 
if by a quarter of a knight's fee, he payeth 
25 (hillings •, and fo proportionahly, whofa 
holdeth more, payeth more, and who holdeth 
lefs, payeth lefs. Yet for the. fuller apprehen- 
fion of the quantity of a relief. Jet us ;examine . 
' what a knight's fee fignifieth. A knight's fee 
is fo much land as in ancient time was ac- 
counted a fufficient living for a knight : but 
whether this was rated according to the quan- 

* Tb/it he nvhofuceeeds hy rt^ht of inhentance^ g:*ves the 
hrd a relief ^ but notice 'txho pur chn ft s. 

f Unhfs the funba/er ou^ht to rendir it alfo By cuflom. 

tity. 
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tity, or according* to the value, ♦ Caufidici 
cert ant ^ et adbucfub judice lis ejl. Some hold 
according to the quantity, and that, accord- 
ing to the feveral computations ufed in feveral 
places, a knight's fee was either more or lefs ; 
as in the dutchy of Lancafter 2l knight's fee con- 
tained four hides of land, every hide four 
carues of land, every came four yard-lands, 
every yard thirty acres •, and every knight's fee 
1920 acres. According to other computa- 
tions a knight's fee contained 680. But ac- 
cording to moil computations a knight's fee 
contained five hides of land, every hide four 
yardJands, every yard land 24 acres : accord- 
ing to which computation a knight's fee con- 
tained 480 acres. So that according to feve- 
ral computations a knight's fee was more or 
Icfs. Others hold that a knight's fee was mea- 
furcd according to the quality, not according 
to the quarititv ; according to the value, not 
according to the content. And amongft thefe 
fome hold that land to the value ot fifteen 
pound per annum, made a knight^s fee; and 
therefore -f* Camden faith that, J Sub Henrico 
tertio quodammodo coaSi fuerunt equites fieri quot- 
quot libras quindecim ex annuis terrarum redditi- 
bus coUigdrunt : and out of Matthew Paris he 
writeth, that § anno 1256. Exit ediilum re- 

gium^ 

• Tht ia'uyers £ffer^ and the £/^te is as yet uniettr^ 

t Ctmd. Bn't. by Gibf. P. ccxlvi. printed l^2^. 

X In Henry the f bird's reign, as mofiy as receipted 15I. 
fhim the yearly tints of their lands were in a maner ebliged 
t9 hecome knights* 

i In the year xz^tbe kin^s proelamatien ijfued, msbereiy 

it 
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\ in any place, but encreafeth and decreafcth 

upon every occafion \ and therefore rcafon re- 
quireth, that in thefe days a knight's fee 
fhould be meafured according to me value, 
not according to the quantity or the land ; for, 
by reafon of the different value of the land, 
one may be better able to maintain the dignity 
of a knight with two hundred acres in fome 
place, and of fome land, than another with 
four hundred acres of o|her land. But how- 
foever it is, whether a knight's fee be rated 
according to the value, or according to the 
quantity, let it here reft. 

Now give me leave to examine at what time 
and by what law it was firft provided, that for 
every knight's fee the fourth part of a knight's 
revenue mould be paid in the name of a re- 
lief, vi%, 5 //; for every baron's fee, the 
fourth part of a baron's revenue, viz. one hun- 
dred marks •, for every earl's fee, the fourth 
part of an earl's revenue, viz. one huadred 
pound. Surely reliefs were paid in this man- 
ner before the ftatute of Magna Cbarta : and 
that is fomewhat pregnant by this, that by the 
very words of that ftatute this relief is termed 
GUnrfl, lit.g. * Antiquum relevium : and by Glanvily who 
€af. 4. /. 71. writ before the making of this ftatute, this is 
fomewhat manifeft •, for he fpeaketh to this 
effeft ; -f Dicitur ratlonabile relevium aUcujus 

• Anttint reliff. 

•f* Every per/on s reliff is called reafonahhy according t9 
ihe cufiom 0/ the realm ; one hundred Jl^illhgs for one Anight^i 
fee \ the yearly rvalue of that focage for focage \ but nothing 
ii certainly fixed for a harony^ hecaufe the chief bm'Ofties fa- 
tify the lord the king for their reliefs , according Jto .^^, wilt 
eutd indulgence o/' the lord the king, 

juxta 
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;Wtf confuetudinem regniy de feodo unius militis 
centum folidosj de focagio verb quantum valet cen- 
fusilliusfocagii per annum: debaronia verb nihil 
csrtum ftatutum eft^ quia juxta voluntatem et mi- 
fmcordiam domini regis folent baronia capital, de 
rekviis fuis domino regi fatisfacere. From 
whence I gather, that ftatute of Magna Char- 
td was in part an affirmance of the common 
. law, in part an inftitution of a new law. 

Touching relief paid by knights, it was but 
an affirmance of the common law, becaufe they 
were certain before the ftatute. Touching re- 
Kefs paid by barons, it was an inftitution of i 
new law, becaufe they were before uncertain. 
And the reafbn why dukes and vicounts arc 
not mentioned in this ftatute, as well as earls, 
barons, and knights, is this; becaufe when 
that ftatute was made, there was neither duke, 
m^uefs or vicount in England. The firft duke 
that ever was in England fince the conqueft, 
was the black prince, eldeft fon to Ed. the 3. 
The firft marquefs that ever was in England 
was Robert earl of Oxford^ created by ^.2. 
And the firft vicount that ever was in England.^ 
Jminus de bellomonte^ created by Hen. 6.. 

But though at the making of this ftatute 
thcfe dignities -were unknown^ yet they are 
comprehended under the equity of the ftatute, 
and according to their feveral dignities ftiall 
pay relief unto tlje king, a duke two hundred 
pounds, a marquefs two hundred marks, and 
» ratably and proportionably. But to con- 
dude, let us compare herriots and reliefs to- 
5tthcr, and obferve in what they differ. 

I. They differ in this, that a herriot lieth in 
Frcndcr, and a relief in Render. 2. In this, 
D that 
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jth?t a bcrriot is paid in the najwe of a tcnan^; 
dcccafed -, but a relief in the flame of ^ heir 
\who is become tenant. 3. In this, thathcr- 
rjots are paid by copyholders ^ well as fi3ee- 
holders; W reUefbyfredioldcrsonly. 4-j[j| 
|i>is, that herriots are ever due upon a fciecjal 
refervation, or upon fomc particylar cuftom j 
)>ut reliefs are incident to the fee, and are due 
without refervation or cuftom, contrary to the 
opinion of VincentinuSy who holdcth a relief 
• extrinfecaiH fore prafiationm^ et notf inejefip4(f* 
Thus much touching reliefs : a wprH umih 
ing amerciaments. 

SECT. XXVI. 

jiMEkCIJMEN^ is a pecuniary punt 
r^Jftiment. for any offence confi|niftcd a- 
|;ainft the lord of any m^or; or (^s foiB^ 
inore at large define it^ it is a certain fiipn of: 
money impofed upon the tenant by fhe ftew^ff^ I 
by oath, and prefentment of the hpmagp, fc^ 
the breach of any by-law m^e either lor thp 
profit of the whole kingdom, or fpr the bet^efil 
of the little commonwealth ampngft (l^eai* 
Iclves, or for default of doing fqit, or for pthc| 
mifdemeanors punifliaWe by the fame cf^jrt, 
infinite in number and quality. And this wor4 
Amerciament taketh his name from be^ng in 
^he lord's mercy, to be pviniflied more o^r le^ 
^t his will and pleafure \ and it diSipreth fron^ 
a fine in divers refpefts. 

I, In that whofoevcr is fined may lawfuHj 
be iroprifbned, but whofoever is amerced C2uv 
not. 2. In this, that amerciaments are incia 

• Tohan extrinjick nnder^ and net tQ Uin the fie. 

deh 
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dent toitd coutt-batoAis a^ wdl fts unto court- 
kets; Mid fines iart x^sttx inckiierit to any 
eourt-bafdas, butto court4ectsonly, ot other, 
cduitsof reeoixi. 3. iThat amerciaments are 
mcMcnt onto e>^ery manor whatfoeverj but 
fines ait incident unto fome few manors only. 
Thcreafon of this diffetience is jpartly grounded 
upon die former difienetice : for fince amer- 
cknficnts arc incident unto every court-baron, 
Md coutt-barons are incident unto every ma- 
fiorj * fopdiitr te emfiquefHe^ that unto every 
manor amerciaments are intideht : but tx aa^ 
tvf/^, fines being incident unto court-leets on- 
ly, and thofe court-leets being in fome fev^ 
manors only, not in every manor exprefsly ; 
* fepdtnr^ that fines are not incident unto 
every manor, but Unto fome few manors only, 
4. In this, that amerciatnents are affetable 
{perpares^ per facramntum prohrufn eilega-^ 

{inm bmirmm di viclntto^ qui, fecundum mddum 
lUiSi, majori vel minori amerdamento ddinquen-^ 
tm mulSare pcjfuM : but fines are never afFer* 
»ble in this kind ; for look what fine foever the 
toirt impofcthupoh the delinquent, that bind- 
cA fufficiently, without farther afferance. Give 

; Ifte but leave to alk two queftions* i , When 
had this afferance its firft conception or crea- 
tion? %. How may amerciaments in court- 

~ leets be difcerned arid diftinguifhed from fines 
impofed in the farne court, fince they are both 
pecuniary puniftiments for ofiencc^^ committed ^ 

I t B^oMT e^^Jf 0* tht^mth &f good and ftewfui men of 
Ae mighbourbood^ *who m^ liud& the offender more or lefi 
tM frofortion to the ^eace. 

D a Touching 
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Touching the firft queftion, I think this law 
of afFerancc was .before the ftatute of Magna 
, Gl«nv. lih 9. Qbarta » for Ghnvilx^oM^ fpeaketh of it ; * ^ 
f»f' n./.75. autem mifericordia domim regis^ quo quis per Jura^ 
tnentum legalium hominum de vicineto eatenus 
amefciandus eft^ n^ aliquid defuo honor abili con^ 
tenem. amittat : and therefore by this appear- 
cth, that this ftatute of Magna Charta was but 
an affirmance of the common law in this point 
of aflferance. Touching the fecond queftion, 
know that *tiS not in the power of the court to 
impofe a fine or an amerciament at their elecr 
tion for any offence committed, but ftill the 
quality of the puniftiment muft neceflarily futc 
with the quality of the oflfence : from the fe- 
veral natures of offences committed, arife the 
feveral names of punifhments inflifted, The 
offences in refpeft of the place are twofold, 
^nd in refpeft of the perfons twofold. In re- 
fpeft of the place, i. Offences committe4 
-f extra curiam^ of which the fteward by no 
common poffibility can have cognizance with^ 
out the prefentment of the homage ; and there-. 
fore the power of prefenting them, and impo^ 
fing punifhments for them, belongeth unto the 
jurors of the leet, and not unto the fteward ; 
and thefe punifhments thus impofed are term^ 
ed amerciaments^ 2. Offences committed J in 
(uria^ of which the ftewar4 can take fufficient 
notice, without the helping hand of the bo^ 
pnage j ^4 ^s th^refpr? the pynifhments of 

* But there is the lord the hin^s merty nvhen any one is fo 
for apierced by the oath of lawful men of the neighbourhood | 
fhat he may not lofe any of bis. bonpurable conttnemcnt. 
•f* Out^f fourt. \ In court, 

theft 



r" 



1 



^e Compleat Copyholdef. 37 

Acfe oflehces belong unto the fteward, rtot 
unto the jurors : and thefe punilhrnents thus 
impofedarc ttrmtd fines. Thus in refpeft of 
the place ofFeiices arc twofold. In refpedt of 
theperfon they are like wife twofold, i. Of- 
fiincfes tomihitted by private perfons. 2. Of- 
fences committed by publick officers and mi- 
nifters of the court, in the adminiftration of 
their office. Puniftiments impofed for offences 
of die former fank ere termed amerciaments^ of 
thcktter v2Ln\i fines ; the one afferable^^j^^r^j, 
the other mu And the reafon why the ftatute 
^iMdgna Chart a in this point of afferance ex^ 
tendeth hot unto any offences committed in ^ ?• >"«?• 
court by private perfons or public officers, nei^ GrciflcyVr^* 
therunto anyoffences committed extra curiam^ 
by public officers in adminiftration of their of- 
fice, is this, Becaufe though the words of the 
ftatute are generally extending unto all of-^ 
fences whatfoeVer i yet the intent of the fta- 
, tijte-makers was not to make the jurors affe- 
rors ♦ in omnibus deliclis muliiandisy fed in iis 
tkntummodo puniendis quorutH cert am pojfent ba-^ 
hre notitiam et intilligentiam^ as Fleta fpeaketlii 
And therefore fmce the fteward hath more 
certam notice of offences cdmttiitted in curia^ 
by what perfons foever^ than the jurors Have^ 
and can better judge and difcern of the natures 
and qualities of offences Committed extra cu^ 
riam by public officers than jurors can -,. there-* 
fore furely the intent of this ftatute was, to 
leave the puhifliment of thefe offences to tkt 
difcretion of the fteward^ and not the afferance 
tf the homage^ 

* In oUmuIaMe •jfrnen^ hit in punijifi^i th^fi §nly,. 9/ 
Wtkb tbej m'gtft have certain kno^iedge andinteiligenct: 

D 3 Thus 
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Thus. Quich. coqc^ning, amefciamatfs.: a 
word concerning^ forfeitures^ 

SECT. XXYII. 

pORFEin/RE cometh of the Frmb 
^ • word fcrfaiff^ fieksy quia fc^lervm et deH^- 
tvrum ptrpetratio eft fomsfaliumrwn cqufi^ ^ 
irigo. In Qur laiigiiage it fignifieth.the effe£l: 
of trani^refling) rather th^p th^ triU)%'ei)&p)i 
itfelfy Imean) it figoi&eth t^ie penalty; f<9? this 
ofience committed, rather tb^n the aft iifelf 
whereby the offence itfptf i^^ perpcixauwi : and 
it extendeth both unto lands and unto gpodjsi ^ 
unto lands>, both copyJiold andfreeholdt. 

Toucbii^'the caufes from whiw:^ fpf ingeth 
the. forfeiture of copyhold lands^ I fhallhaye: 
occafion to fpeak more liberally in another* 
place; and therefore I will filendy paff thenit 
over^ %eaking^ fome few word$ touching tbet 
Qaufes from whence foj;feitures of freeh<ddi 
land arife. 

The caufes aic many v amongft the which I 
have obferved,, i . That if any freeholder aUr 
eneth his. land in Mortmwi^ he forfeiteth hU. 
freehold. 2. If a freeholcfcr ceafcth. for the 
ipace of two whole years to perform fuch fer-^ 
vices^ or to pay fuch rents, as he is tied unta 
by[ his tenure, and hath not upon his land fuf- 
gcient gpod^ or chattels to be diibatned,. he: 
fbrfeitdth his freehold. 3. If any freeholder 
infrinK<^ any condition whereunto he is tied^ 
he forteiteth his freehold. 

Touching the caufes from whence grow tl» 
forfeitures of goods, they arc likewife in num- 
brr.inany ; and from thefevcral caufes of for- 
feiting 
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faking goods arifc feverd nanies of goods for* 
feited. 2. If afelbnlfealcthgoods, and upon 
porfuit thadb Waiveth th^ goods, and leavethr 
Aem in any part of the manor, and be not at- 
^uJied upon th^ ifrefli fmt of the owner ; then 
are thefe goods forfeited^ to the lord, and arc. 
termed ff^aihes. 2. If any beafts are' found 
wandering in any pliaccy and be prodaimed itt 
direc market-towns adjoining, ahd are not 
daiined by the owner in a year and gL-dayi 
dicnar^the beafts forfeited to' the lord whd 
hadi fuch a Hbfcrty, and are ternied eftrays. 
J. If any fuffer ftiipwreck upon the feas, and 
&rpi^ the violeilcd of the waws goods are caft 
ujio'fl'die fhoii&v and, beingrfeifed by the bai^ 
M^ ard not clainidd within a year and a day 
after the feifure •, then are thefe goods forfeited 
to die lord who hath that franchifc, and arc 
termed wrecks. . 4, If on^ come to a violent 
end witKoat the fault of any reafbnable crea« 
tutt, then immediately that diing which is the 
caufe of that untimely death bccometh for* 
fcited unto' the lord;, and it' is termed ♦ ^Bea^ 
Jsffdr as this oM verfe teftifieth, f Onmia qu/$ 
niovem dd mort^fh funi DeodaHda : as if a horfif 
ftriketh hiV keeper, and killeth him; or if a 
ihan drivcth his cart, and fcdking to redrcft 
it, falfeth, and the cartwheel^ ruftmng over 
Kim^ prcffleth him to death ; or if one, felling 
a tree, giveth warning to comers by to look to 
themfelves, and notwithftahding wafnfeig 
given, fomc body is flaift by the fall of the 

♦ I^oi much coinferfahced in WetiminfitT hzJlaHhh d^yl 
?off. Cr. Law, p. 45: 
t S'vipy thing ivhicS ffio*vis tp deatb ha DeoJanJ. 

D 4 tree; 
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tree ; the horfe in the firft cafe, the cart and 
the horfes in the fccond cafe, and the tree in 
the third cafe, arc* forfeited to the lord as Deo-- 
dands. Many other forts of forfeited goods I 
might add unto this, but I will forbear to enu-> 
merate any more in this kind, and to fpeak 
more largely of thefe which I. have already 
enumerated, for three fpccial reafons. 
. I. Becaufe they arc duties accruing unto the 
lord not mceiiy from the tenants, nor folely 
by the aft of the tenants, but moft commonly 
from ftrangers, and' by the fole aft of ftran- 
gers ; and therefore I coijfefs are not aptly 
ranked under then name. of fervices. 2. Be- 
caufe a perfeft manor may well fubfift with^ 
out their affiftance, fince they add nothing, to 
the perfeftion of the cflence of a manor. 
3. Becaufe they are not incident unto every 
manor, but unto fuch manors only as can 
challenge them either by fpecial prefcription, 
or by patent from the king : for primarily and 
eriginaily thefe forfeitures of goods belonged 
to the king, for thefe re^ons efpecially ; be- 
caufe what goods foever have no certain owner 
known to challenge mtereft in them, as 
waives, eftrays, and wrecks^ the property of 
fuch. goods belongs, unto the king ^ virtute 
p-arogativa : and thus mucFi-f 5rtf/57^»intima- 
teth, when he faith, % Sunt alia ^adamqua in 

- * 'By*virtue of bis prerogatt'oe, 

:. .+ Bradl. lib. 3. cap. 3. No. 4. p. izo. 

t There are fame other things^ iviich cannot he /aid to he 
an} hoel/t goods, as nvreck ofthefea^ 4fC. and other things 
n^hlch ha<ve no owner, as firaying animals, and fueh as be^ 
long to the lord the king^ by reafon of his privilege on the 
ecean. 

nullius 
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tliSlm bonis ejfe dicuntur^ Jicut vjreccum maris^ 
fcff. et alia res qua dominum mn babent^ Jicut 
mnuilia vagantiay et quafunt domini regis prop^ 
ttr piifUegiu^ marium. The reafon why deop 
dands are* forfeited to the king is this : 

Depd^nds were originally invented for the pa- 
cifying of God's wrath, and the appeafing of 
God's anger; and thefe things thus forfeited 
were, according to the true intendment of the 
law, to be fdd, and mopeydiftributed. among 
the poor 5 and therefore upon whom could the 
law have better conferred this benefit, or rather 
impofed tlus <:lia2^e, than upon the king, who 
reprefenteth god's pcyrfgn upon the earth,, and 
i who the law prefamech v/'i\\ deal more juftly 
I and truly j- nay, mor^ liberally and bountifully 
with the. poor inrthis k^nd, than any inferior 
lord, who pera^veriture out of his unchari- 
tablenefs, peradvcnture out of want, will be 
fofar from adding j^ny thing to that which is 
due, that he will rather vuyuftly fubtraft part, 
or unconfcionably detain the whole ? 

Since therefore thefe forfeitures of goods 
neither, add to the perfeAion of a manor, nei- 
ther arc incident unto every manor, to fpend 
any farther time about a fubje<St fo fuperfiuous 
would ill befeem this fmali treatife, wherein 
the fcope and end I aim at is this, only to pre- 
fent to your view what things foever are ne- 
ceffarily rccjuifite to the effence of every manor, 
and what fervices foever are incident unto every 
manor. 

And thus much concerning forfeitures : a 
word concerning Efcheats. 
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SECT, xxvrii. 

T^SCUEAtZ comcthdf the iFSr^^WbP* 
^ echeaTy exddere^ Md ^kt tttttiieA mai^l^ 
Hay which imparts lands felfett into the ioftl's 
Msttld for want of hdif geh^rd or fpiecial to in- 
Rci^it thentK But befoi»e the kird c"htef inta art 
efeheat in this kind, the hbiHagi ought to pre* 
ftnt it, and b^ing prefetited^ proclamation 
ought td- be made to gl v^ liotic* tfS die wt^fM, 
diat if any man come iti and juffly claim, he 
(hall be received : the honrtage then finding i< 
cleairy intitle the lord a^ td lafids? efch«ted. 

Befides this ordinary- fofff rf efchcSt, thert ii 
another fort of efcheat -, and that isj #Hei« a!lj» 
freeholdei" committeth feloMy^ a^ i^ attaiilted; 
the king (hall have aHMiMy diem ef vajiwit\ 
and then it cometh unt^ thfe Ibrd a^ an efcheat. 

Thus much cbncerniiig the nature of fer- 
vices in general, and there are fo many p«ti- 
cular fervices^ in individuo^ that I might infift 
in millions more ; but feaf of incurring the 
cenfure of being over-tedious, reftraineth the 
forwardnefe of my hand : yet fince occafiori 
is fo favourable to me, I wifrprefume fo much 
upon your patience, as to lay open the feveral 
remedies which the law hath provided for the 
obtaining of thofe fevcral fefvices before nien* 
tioned, if perchance they be wrongfully de- 
ceived by the tenants-, andj f^ method fake, 
I will begin with corporal fervices. 
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SECT. XXIX. 

IP any freeholder refufeth to do homage or 
ferity, which arc corporafl ferviccs of fiib- 
miifioBi or to mendhighways^ repair decayed 
bridges^ otjwniia^ which are corporal fenrkes 
tendug to the publick proik of the common* 
weal-, OE ta dolcharge the office of a canrer^ a 
buder, a brewer,) or fuch like, or to pale the 
lord's ptfk, to tile the lord's houfes, or to 
thatch his bsuuft, orjimtiay which are corpo- 
ral fcFvices tedding to the private profit of the 
lord J if, I fay, any freeholder refufeth to do; 
anyof thefe fervices, being bound unto them 
by his tenure, then may the lord lawfully dis- 
train his cattel or his goods, and detain them 
until fatisfadtion be given by performing fuch 
faviees^as the law doth require. And the lame 
remedy which the law hath provided for cor- 
poral ferviccs, is likewife provided for annual 
jirvicfs. 

SECT. XXX. 

FO R if any freeholder rcftjfeth to pay any 
annual rent, or to difcharge any annual 
payment, according to his tenure ; then may 
the lord law&Uy diftrain, and, in a replevin 
brought, by the tenant, may avow the diftrefs, 
and juftify the taking. But no aftion of debt 
will lie for diefe annual fervices, no more than 
for corporal fervices : for it is a ground in law, 
that as long as the rent continueth of any eftate 
orfrankytenement, no adion of debt lieth for 
the arrearages of the rent, nor for any other fer- 

vice 
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vice whatfbever. And therefore if a Icafe ioi 
life be made referving refit, the leflbr cannot 
maintain an adtion of debt for the arrearages of 
the rent as long as the eftate continueth ;, but 
prefently upon the* determination of the eftate 
an adtion of debt lieth for the arrearages of the 
rent incurred before the tirhe of the determi- 
nation. But what ? hath the law provided no 
other remedy for thofe annual fervices than a 
diftrefs ? Surely no, before feifiri nofte ; but 
after feifin once gained, 'tis at his ele'ftion, ei-» 
ther to diftrain, or to bring an aflize. 

And thus much touching remedies for cor- 
poral and annual femces* 

SECT. XXXL 

ylCCIDEN^AL fervices are gotten by 
•^^ many differing means- i. By feifure only^ 
as the wardfhip of the heir's body, together 
with the waives, eftrays, wrecks, deodands^ 
and fuch like forfeitures of goods. 2. By the 
qntry only, as the wardlhip of the heir's land, 
together with lands forfeited to the lord, either 
upon the breach of fome condition, or uport 
an alienation in mortmain. 3. By feifure or 
diftrefs, as herriot-fervices, contrary to die 
opinbn of fome, who held them gainable by 
diftrefs only, and not by feifure. 4. By ac-^ 
tion, as herriot-cuftoms •, for upon the eloign-* 
ment of the beft beaft, the lord may maintain 
an aftion of detinue againft the hcin 5. By 
entry or adlion, as lands forfeited to the lord 
by the ceffing of his tenant, or efcheat accru- 
ing unto the lord, either upon the attainder ar 

death 



..,J 



r 



T^e Compleat Copyholder. 4-S 



death of his tenant without heir : in the firft, 
the lord may enter or maintain a writ of Ceffor- 
vit: in the fecond, the lord may enter or main- 
tain a writ of efcheat. 6. By diftrefs or ac- 
tion, as reliefs and amerciaments. For reliefs 
the lord may diftrain, or bring an aftion of 
debt. Neither doth this any whit impugn the 
former ground, that as Ipng as the rent doth 
continue, £s?r. becaufe indeed relief is the fruit 
and approvement of fervices, rather than any 
fcrvice. And for amerciaments* the lord may 
either diftrain or bring an aftion of debt. 
Other remedy the law hath provided againft 
ftrangers for detaining of thele duties from the 
lord; as to infift in one : If a ftranger will de- 
tain the ward's body or the ward's land from 
the right lord, a writ Be reSlo de cuftodia ter^ 
ra et b^eredis lieth againft the ftranger. But 
to meddle with ftrangers were to wander out 
of the little commonweal ; and therefore to 
keep myfclf within my bounds and limits, I 
will here conclude touching the two material 
caufes of a manor, viz. Demefnes and Ser^ 
vices. A word touching the efficient caufe of 
a manor, and then I will end the definition of 
a manor. 

The efficient caufe of a manor is expreflcd 
in thefc words, cf long continuance : for indeed 
rime is the mother, or rather the nurfe, ©f 
manors ; time is the foul that giveth life unto 
every manor, without which a manor decaycth 
anddieth : for 'tis not the two material caufe$ 
of a manor, but the efficient caufe, (knitting 
and uniting together thofe two material caufes) 
tl»t pifiketh a ipanor, Hence it is that the 

king 
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king himfelf cannot create a p^ieft manor at 
this day ; for fuch things as receive their per* 
feAion by the <:ontinuance of time eome not 
within the compafs of a king's prefogative : 
and therefore the king cannot grant mehc4d 
to hold by copy, neither can tne king create 
any new cuftom, nor do any thing that 
amounteth to the creation of a new cuftom. 
Ahd therefore a compofition made between the 
king and his tenant, where he hath heniot* 
cuftom, to pay lo 1. in lieu thereof every 
time it falleth^ is no binding compofition : 
for this anK)unteth to the creation of a new 
cuftom. * Et bac omnia et JimiUa funt 'tempo^ 
rum^ non regum feu principum opera : which 
fuUy verifieth the old faying, f Plus valet v$d* 
garis confuetudo quam regalis conceffio. This ia 
the fole caiife why the king canned create a 
perfect manor at this day : and this is the 
chief caufe why a common perfon cannot ere* 
ate a perfefb manor, but not the fole caufe i, 
for there is this caufe farth^, A perfcdk manor 
' cannot fubfift without a perfe^ tenure^ be* 
tween very lord and very tenant ; but a com- 
mon perfon cannot create a perfed tenure, and 
confequently cannot create a perfeft manor*. 
Before the ftat. of ^a empiores Hrrarwn^ if 
any tenant feifed of land in fee fimj^ had in* 
feofFed a ftranger, he might have referved 
what fervices he thought fit ) or had he re* 
fcrved no fervices, yet the law would have infK 
plied a perfeft tenure between the feofibr and 

* j4tut all tbtfi and the like are the moerh §f the timts^ 
noi o/iings, or frinces, 

-f 7bat a n^u^gar cuftom avaiktb mere^ than a rcj^al 
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^&a&e^ forth? feo£E^wfts to hold of thp 
fcp^QT l?jr the j^e Services daat the feoffor 
|ij(]d oyer of hi^ loprd paramount : but fincQ 
t^ ftafute^ if 9 tenant &iied of land in fee in-^ 
fcaPe]th a ftr^joger, jncither by the expr^fs re- 
(qyatipn of t;he feoffor, nor by the implied 
n^fefy^tion of the law, can there he a perfect 
teoiire created ^ this day between the feoffor 
and the feof&e \ for the feoffee ihall hold im^ 
inediat^ly of the Iprd paramount, not of the 
feoffor. And fijrther, as the king can do no- 
thu^ whic^i ampunteth to the creation of % 
^ew culbQm ; ib a common perfon can do no^ 
th^g wljich amountcth to the creation of a 
new tenupe. And therefore if there be lord 
imd tenant by ;o i. rent, and the lord will ^ 
(onfiriQ the Inflate of a tenant Tenend. by a 
h^wl^ a pajirof gilt fpurs, a rofe, or Jimtlia^ 
#; is a void con^ri^ation : otherwife bad it 
^ if the lord had confirmed the eftate of 
die tenant teneMd/nm fer s s. that had been a good 
confiraiauon, becaufe it tendeth only to the 
Hbridgeniient of an old tenure, and not to the 
creation of a new. And as it is with a con-r 
finnation, fo it is with a compofition. Upon 
Ac rcafon of this ground it is, that if the^lord 
of a manor purchafe foreign land, lying with-» 
Qut the precinfts and bounds of the manor, he 
guipot annex this unto the manor, though the 
tenants be willing to do their ftrvices ; for 
this amounteth to the creation of a new te- 
nure, which cannot be •efFeded at this day. 
And. therefore if a man having two manors, 
the lord would willingly have the tenants of 
both thcie manors to do their fuit and fervice 
to one CQ\x$:^ this is hut loft labour in the lord 
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to praftife any fucli union ; for notwithftand- 
ing this union they will be ftill two in nature, 
howfbevcr the lord covet to make them one in 
name; ahd the one manor hath no warrant 
to call the tenants to the other manor, but 
every aft done in the one, to punifh the of- 
fenders in the other, is traverfable. Yet if 
the tenants will voluntarily fubmit themfelves 
tofuch an innovation, and the fame be conti- 
' nued without contradiftion, time may make 
this union perfeft, and of two diftinft manors' 
in nature make one in name and ufe. And 
-fiich manors perad venture there are thus uni- 
ted by the confent of the tenants and continu- 
ance of time, but the lords powef of itfelf is 
not fufficient to make any fuch union, caufi 
qudfupra. But if one manor holdeth of an- 
other by way of cfcheat, thefe two manors 
may be united together, * fortior enim eft dif^ 
fofttio legis quam bominis. But in this, that I 
exclude common perfons from being able to 
create a tenure, I may feem to impugn many 
authorities which hold at this day that a te- 
nure may be created by a common perfon. For 
to clear this colour of contradiftion, know 
that tenures are twofold. Firft, imperfeft : 
as where a man maketh a leafe for years or for 
life, or a gift in tail ; here is an imperfeft te- 
nure between the leffor and the leffee, the do- 
nor and the donee ; and this imperfeft tenure 
I confcfs may be created by a common perfon 
at this day. Secondly, perfeft, between very 
lord and very tenant in fee : and fuch a tenure 
a common perfon could never create fince the 

? Tur a difpfitknhylnvj^ Uof more force ^ than If mam 
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I ftatute cf §liua empties terrarum. And con* 

1 fequently a common perfon cannot create a 
pcrfed manor' fince, for without a perfcft 
tenure a perfcft manor cannot fubfift. - 

Thus much touching the definition of a ma* 
nor-, thus much^ I fay, touching the two ma- 
terial caufes, together with the efficient caufe. 
A word of another caufe of a manor, which 
appeareth not in. the definition fo mantfeftly as 
the other caufes do : this is a caufe which 
among the logicians is termed caufa Jint qua 
noHj and that is a court-baron ^ for indeed that 
is the clucf prop and pillar of a manor, which 
nofoonerraileih, but the manor falleth to the 
ground. If w^ labour to fearch out the anti- 
quity of thefe * court-barons, we fhall find 
them as ancient as manors themfelves. For 
when die ancieiit kings of this realm, who had 
all the lands of England in demefne, did con- 
fer great quantities of land upon fome great 
perfonages, with liberty to parcel the land out 
to other inferior tenants, referying fuch du-r 
tics and fervices as they thought convenient, 
and to keep courts where they might redreft 
toifdemcanors within their precinfts, punilh 
ofences committed by their tenants, and dc ^ 
dde and debate controverfies arifing within, 
their jurifdidtion ; thefe courts were termed 
tourt-barons, becaufe in ancient time fuch 
perfonages were called barons^ and came to 
the parliament, and fat in the upper houfe: 

* GloiT. at cniil. Lamb^ Af%. Tit. Tiamr^ p. 223. 
Cfeff. at end M^ilJ^. Leg. Angl. Sax. fame tit. p. 429. 

2 vol. of Lord Bac. works, fol. edit. 1753, P^ 50. BacSl. 
rflaw. p. 136. SFo,<dit. 1737. 
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but whea time had wrought fuch an alteratlQn, 
that manors fell into the hands of menn men^ 
and fuch as were far unworthy of fo.high 7^ cal- 
ling •, then it grew to a cuftom, that none but 
fuch as the king would ihould come to the par- 
liament, fuch as the king for tlieir i^^traordi- 
nary wifdom or quality thought good to caU 
by writ, which writ ran, * oac vice tantum. 
Yet though lords of manors loft thfiir names 
of barons, and were deprived of th^t dignity 
which was inherent to their namcs> yet their 
courts retain ftill the name of court-barons, 
becaufe they were originally erefted for fuck 
perfonages as were barons : neither hath time 
been fo injurious as to eradicate' the whole me- 
mory of their ancient dignity ; in their nam? 
there is ftamp^ left of their nobility, for they 
are ftill intitled by the name of &r^. Thc^ 
courts differ from court-leet$ in divers re- 
fpefts. I. In this, that court-barons by the 
law may be kept pnce every three weeks^ cm: 
(as fome think) as often as it fi)tall pleafe t|i? 
lord ; though for the better eafe both of lord^ 
and tenants they are kept but very f^ldom : 
Magna Char- but a court-leet by the ftatute of Magna Char-- 
ta, c. ^$. ^i ta is to be kept but t;wice every year ; one 
£. 3. f^/. 15. ^jj^g within a month after E^ir, and aur 
other tinie within a month after Mcbaehnas. 2^ 
In this, that court-barons may be kept in any 
place within the manor, (contrary to the opi- 
nion of Brian ;) but a court-leet by the fta- 
tute of Magna Cbarta is 4x) be kept in -j- in cer-- 
to loco ac determinato within the precinft.- 3. 
In this, that originally court-barons belonged 

* For this turn only, f InAortMandjftxtdpLtce^ 
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unto inferior lords of manors ; but court- 
fccts originally belonged unto the king. 4. in 
this, that court-barohs are incident unto every 
tnanor, fo that every lord of a manor may 
keep a court baron ; but, few have lects ; for 
inferior lords of manors cannot keep court*- 
kcts without fpecial prefcription, or lomefpe- 
dal patent from the king. 5. In this, that in 
court-barons the fuitors are judges-,, but in 
court-leets the fteward is judge. 6. In this, 
that "m court-barons the jury, confifteth often- 
times of lefs than twelve, in court-lccts never. 
The reafon of that is, becaufe none are impa- 
nelled upon the jury in court-barons but free- 
holders of the feme manor, but in court-leets 
ftrangcrs are oftentimes impanelled. 7. In 
this, that court-bafons cannot fubfift without 
two fuitors ad minimum -, but court-leets can 
wdi fubfift wthout any fuitors. 8. In this, 
that court-barons enquire qf no offences com- 
mitted againft the king j but court-leets en- 
quire of all offences, under high treafon, com- 
mitted j^inft the crown and dignity of the 
king. In many other refpefts they differ : 
As that a writ of error lieth upon a judgment 
gjven in a court-ket, but not in a court-ba- 
ron. So in a court-leet a Capias lieth ; but in 
a court-baron, inftead of a Capias^ is ufcd an 
Jtttachment by goods. So in a court-baron aa 
aftion of debt lieth for the lord himfclf, be- 
caufe the fuitors are judges ; but ia a court- 
Icet the lord cannot maintain any adbion for 
himfclf, becaufe the fteward is judge. But 
omitting thefe with many more, I come to 
the etymology of a manor. Some derive 
E 2 the 
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the word manor * a mattendo : and tbeA i( 
taketh his name either from the manor-boufe, 
which the lord maketh his dwelling-place; or 
elfe * d fHanendo^ quia dominus ac tenentes in 
maneriifui circuitu cohabitant ac manent. Some 
think *tis termed manor from manuring the 
ground: and then it taketh its name either 
from the lord's demcfnes, which the tenants 
are bound to manure *, or elfe from the land 
remaining in the tenant's hands, which are 
' Kkewife tilled and manured. Others are of 
opinion that it is derived of the French word 
mefner^ which fignifieth to govern or guide, 
becaufe the lord of a manor hath the guiding 
and direfting of all his tenants within the li- , 
mitsof hisjurifdiftion. And this I hold the 
moft probable etymology, and moft agreeing 
with the nature of a manor : for a manor in 
thefe days fignifieth the iurifdiftion and roy- 
alty incorporate, rather than the land or fitc. 

Thus, much touthing the etymology. A 
word touching the divifiori of a manor. A 
manor is twofold, i. J iS? et nomine •, 2. § No- 
mine tanium J Re et neminey as where the 
two material caufes of a manor, the efficient 
caufc, and |t caufa Jine qua non^ do meet and 
join together. § Nomine iantumy as where 
any of thefe caufes is wanting. As to infift 
in the two material caufes : If the lord will 
transfer to fbmc ftrangeir the fervices of all his 
•tenants, and rcferve iinto himfelf the de- 

* Fnm rtmainingf leeaufe the tori and tenants inhaiit 
andrentaiu wthm the circmit oftht manor. 

X In fuhftance and tnme, -J Lt name nnlj^ 

Jl Ibi faufev(fithout which &C. 

mefnes? 
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mcfnes •, or if h?, will pafs away thedemefheS) . 
and refervc the fervices ; in both cafes the lord 
pcradventure hath a manor * nomine^ but not 
otherwife, becaufe in the one cafe he wantcth 
dcmefnesi in the other fervices. So if a ma- 
nor defcendeth to copartners^ and they make 
partition, an4 the entire demefhes are allotted 
to the one, and the entire fervices to the other j 
the manor is now in fufpence, for neither of 
diem hath any manor but in name only \ but 
ifpait^the demefnes and part of the fervices 
be allotted to each one, then have they each 
of them a manor, not § nomine tantumy but 
t re et nomine. To infift in the efficient caufe : 
ff the king at this day will grant a great quan^ , 
dty of land to any fubjeft, enjoining him cer- 
tain duties and fervices,. and withal wiUeth 
that this fhould bear the name of a manor : . 
howfoever this may chance to gain the name^ 
of a manor, yet it will not be a manor in the 
cftimation of the law. To infift in this caufe, . 
fine qua non : If the king grant away a manor 
to J. S. excepting the courts and perquifites, 
Ae grantee hath a manor in name only. So 
if all the freeholders die but one, if the lord 
purch^e all the freeholders land, or pafs away 
the lervices of the freeholders, or relcafe unto 
his freeholders all their fervices ; notwithftand- 
ing the demefnes and the fervices of the copy-» 
holders, yet the lord hath but a manor in name, 
becaufe the freeholders are wanting, which arc 
the maintalners and upholders of the court-* 
baron, and confequently a neceffary help to 

Im name. ^ In name only ^ 

In Jubfiauce and name. 

E 3 die 
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the perfcdion of a manor. So if die kxx! 
eianteth away the inheritance cf all his cx>py* 
holders, or demifeth aH lus lands granted by 
copy to another for 2000 years ; the grantee 
in the one cafe, and die leflfee in the other, 
have a kind of feigniority in grols, and may 
keep a cuftomary court, where die fteward 
(haU be judge, and (hall take furrenders, and 
«[»ke admittances : and this in the eye <^ the 
world is a manor, though in the judgment of 
the law it cometh far (hort of one. 

Thus much touching the divifion of a ma» 
nor. I might here handle many collateral ju** 
rifilidions appropriated to fords of muors \ 
asthatof ercdingdove-houies, of proving the 
wills of their tenants deceafed within their 
precinfts in many places, kA indofing com- 
mon, leaving fuffiqient befides for the other 
commoners, with many the like: ^ SeibM 
Uibens Uiensfue §mtto. And thus doling up 
this part of my trcatiic touching manors, I 
f:oipc to the other part, touching copyhold* 

SECT. XXXII. 

TN E CD not ftand to diicourfe at large 
the andquity of the Copjbol^ers \ fpr if you 
^aft your eye back to what is pail, you Inall 
eafily percdve that copyholders, though very 
meanly deicended. yet they come of an and- 
ent houfe : and therefore if in this point you 
defire fadsfadion, call to mind what I have 
ateady fpoken, and (if I miftake not) it will 
fuffidendy anfwer your defire. Give me leave 

f B^ithejel ^mmglj and/rttlj emit* 

to 
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to go a fte|) fiuther, aod to cxtmine the feve^ 
nd names which cdfyfaoldei3» have had £nom 
imie to time alkcted imto theni, togrthrr 
widi thcur profier e^moiogtes^ Immediately' 
upon the amqucft thejr were known hf tfat 
mat of viUaiDs or tenants in yittainage : ft 
termed fajr the N^rwumsi cither in re^fl of 
the imbedllkf and inoertaiaty of tbcif e&ite$, 
wfaich were mmnded iipon a Torjr weak foun- 
darion, whoSf depending upon the will of the 
lord, and ouftable at his pleafure ; or in re- 
ipdSi of their fenrices, which fairoured of no^ 
thinff but flarer^, whether they were * cert a 
ic Merminata^ or f itiurtd dc indeterminata^ 
i^' fiki noH p0t9raf vefperi^ ^kdi fervitium fa- 
itrt debirent in cra/Hm^ as BraSon fpeaketh^ 
(contraiy tao the opinioa of fome^ who hold 
that the ferviceof copyholders was never fub- 
jeft lio fuch uncataindes orlaftly, inrelpedb 
of the peribns, who for the moft part were 
villains, howfbeveribme freemen did fomedmes 
hold land by the fame tenure. The Icaft of 
thefe tbtee reaibns is fulficient to make them 
dcfenre that name ; but join them together, 
and then he that judgcth moft favourably of 
diem will think tl»s the trueft tide that could 
be bcftowed upon them. Yet fome there are 
who, in behalf of thefe tenants, ilick not to 
maintjun (howfoever in refpeft of their eftates 
they may not unfitly be termed tenants iq vil* 
lainage, being in fuch ftrange fubjeAion to 
dieir lords) that neither in re^ed of their fcr* 

* Certain and determined. 

+ Uncertain and wndeterminei^ *when they nvere not ahU 
to know on the ive^ what fort of ferance they were to do on 
the morrow, 

E 4 vices 
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vices nor their perlbns thejr could merit thtt ^ 
name ; efpeciaUjr if we take the wocd* ia that 
. reproachful feofe diat it is ufually taken in at 
this hour. > But if we account tbofe villain** 
fervices which anyway touch hufl>andry» as 
Plowing, Sowing, Reaping, and iuch like; 
and thefe men vilkuns who exercife tbemfelves 
in anv point of hufbandry ; then they agree 
that tneir tenure could in. no wife have an ap* - 
ter term than this : for they confefs that thefe 
copyholders were for the moftpart. ♦ ruflici et 
paganij and their iervices wholly *f ad ruftid^ 
tatem tendentia. Howfoever I dare not wholly 
difallow of this opinion, yet I cannot alto* 
gether approve of it. For I admit, and in a 
manner confent, that amongft the Normans 
thefe fcrvices, which we caJi rural fervices, 
were called villain fervices, and thofe men 
whom we term hufbandmen were termed vil- 
lains, and do hold that the copyhold-iervices 
in thofe days were more flavifh than rural, and 
they themfelves rather bondmen than hufband-* 
men; otherwife we Ihould make their tenune 
diflFer in ftothing from ancient foca^-tenure, 
which I affure myfelf is otherwife : for though 
focagers were rufticks, and in that fenfe viU 
lains •, yet their tenure was never noted by the 
name of a tenure in villainage, till in many 
places their corporal fervices began to be turn* 
ed into money : then for dillinftion fake, ^the 
one began to be called j; liberum facapum^ 
the other § villamsm focagium. But long ber 
fore thefe copyholders were termed villains^ 

♦ RuJNeis andfea/antj. + Tending to rt^tcUy. 

^ % Frei foeagi. f ViUam/<Kagir 

and 
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aod therefore without all doubt their tenure 
was in bafenefs and flavery a degree above the 
ancient focage-tenure ; till at length the lords 
of manors, being franked to ftiore>civility, be- 
gan then to think, it a moft uncharitable part 
to'keep their poor tenants in that bond^e : 
rhcreforc out of the rcniorfe of their own con- 
fciences, and the compafllon of their tenants, 
miferies, by little and little they infranchifed 
them, and relea&d them of their heavier bur- 
thens, referving fcrviccs of another nature in 
lieu of them. Thus having fhaken oflF the 
fetters of their bondage, they were prefendy 
fieed of their opprobrious name, and had 
other new gentle ftiles and titles conferred 
i^wn them : they were every where then called 
tamts by copy of court-roily or tenants at will 
according to the ciiftom of the manor : which 
ftiles import unto us three things ; i. Nomen^ 
2.0riginemy 3. Titulum. 1. His name is te- 
tM h copy of court-roll \ for he is not called 
tenant bv court-roll, but by copy of court 
foU : and this is the fole tenant in law who 
Mdcth by copy of any record, charter, deed, 
pr any other thing. 2. His commencement 
f at the will of toe lord. For thcfe tenants 
in their birth, as well as ,the cuftomary tenants 
upon the borders of Scotland^ who have the 
name of tenants, were meer tenants at will : 
and theugh they keep the cuftoms inviolated^ 
yet the lord might, fans controll, eje6t them. 
Neither was their eftate hereditary in the be- 
ginning, as appeareth by Brit ton ; for if they Britton, taf. 
&d, their eftate yras prefently determined ; 66. 
asin cafe of a tenant at will at Common law : 
and in fome points, to this prefent hour, the 

law 
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hw reg2Lr4eth them no more dian a meer te- 
itant at will ; for the freeh^ at the Common 
lnw refteth not in them, but in their lords, im- 
le& it be in cc^yhc^ds of frank-tenure, which 
arc moft ufual in ancient demefne. Though 
ibmedsnes out of ancient demefne we (h^ meet 
with the like fortof copyholds : as^ in N^th^ 
Mipimfim-e there are tenants which hoM by 
ci^y of court-roU, and have no other evidence, 
and yet hold not at the will of the lord. Thefe 
kind of copyholders have the frank-tenure iii 
them, and it is not ki their lords, as in cafe of 
copyholds m bafe tenure* Befides, copyhol- 
ders ihall not attorn upon the granting away 
t& the manor, no more than tenants at will at 
the Common law ; and their eftate can be no 
infranchilemcnt to a villain, no more than a 
meer eftate at will. And farther, their lands 
are p^cel (^ the lord's demefnes, as well as 
lands granted away at will, according, to the 
courle of the Common law : and for Us title 
and afllirance, that Is according to the cuftom 
of the mancM*. For the cuftom of the manor 
hath fo eftablifhed and fo fixed them in their 
land, that if they do their fervices and duties, 
|Uid perfixm the cu(loms of the manor, they 
jure as weU inheritable, according to the cuf- 
tom, as he that hath a frank-tenement at the 
Common law. And fince cuftom is* the life 
and foul of copyhold eftatcs, and whatfoever 
jhall or can be fpoken touching copyholds 
arifeth from this head and from this fountain ; 
give me leave in the fecond jdacc to fpeak 
iomething concerning them. 
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SECT. XXXIII. 

rUST O MS arc defiacd to be a law or 
^ right npt wriwen^ which beiiag cftaUilhcd 
by long ufe and the confent of our anceftor»; , 
bath becA and is daily pra^ti&d. 

Cuftm^ prefcription and vfyge^ howfixjvcr there Cuftom, pre* 
be correfpondency amon^ them, and depcn* ^Y*^^*^"|^ 
cy one oa the other, and in common fpcech rtity^ii^JT 
(mc of them is takea for another ; yet they 
are three diftinft things. Cuftom and pre- 
icription difier in this, i. Cuftom cannot 
have any c<»mmencement fince the mem^ of 
man, but a prefcription may, both by the 
Common law and the civil: and therefore 
where the ftatute i Hen. 8« ^^2^. 4. faith, that 
aU adtions popular muft be brought within 
three years after the offence committed : who- 
foever ofiendeth againft this ftatute, and doth 
efcape uncalled for three years, he may be 
juftly faid to preicribe an immunity againft any 
fuch zSdon. 2, A cuftom toucheth many 
men m general ; prefcription this or that man 
in pardcular : and that is the realbn wh^ pre*r 
fcripdon is perfonal, and is always made in the 
name of fome perfon certain, and his ance>- 
ftors, or thofe whofe eftate he hath ; but a 
cuftom, having no perfon certain in whdfe 
luune to prefcribe, is therefore called and al-r 
jcd^ed after this manner. In fuch a bbrough, 
in Juch a manor, there is this or that cuftom. 
And for ufage, that is the efficient cauie, or 
rather the life, of both *, for cuftom and pre-r 
icripdon lofe dieir being, if ufage fail. Should 
I ^ about to m^ke a catalogue of feven4 
3 *• cuftomsy 
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cuftotns, I fliould with Sifyphus * faxum vol- 
vcre^ undertake an endlcfs piece of work ; 
therefore I will forbear fince the relation would 
be an argument of great curiofity, and' a talk 
of great difficulty. I will only fet down a 
brief diftihftion of cuftons, and leave the par- 
ticulars to your own obfervation. Cuftoms 
are cither general, or particular. General, 
which are part of the-Common law, being cur- 
rent through the whole common wealth, and 
ufed in every county and city, every' town, 
and etirery manor. Particular, which are con- 
fined to ftiorter bounds and limits, and have 
not fudh choice of fields to walk in as general 
cuftoms have. Thefe particular cuftoms are 
of two forts, either difallowing what general 
cuftoms do allow, or allowing what general 
cuftoms do difallow. As for example fake. 
By the general cuftoms of manors it is in the 
copyholder's power to fell to whom hepleaf- 
eth ; but by a particular cuftom ufed in fome 
places, the copyholder, before he can enforce 
his lord to admit any one to his copyhold, is to 
make a profer to the next of the blood, or to 
the next of his neighbours -f- ah oriente folisy 
who, giving as much as the party to whom the 
farrender was made, Ihould have it : fo on 
the other fide, by the general cuftonl of ma- 
nors, the paffing away of copyhold land by 
deed for more than for one year without li- 
cence is not warranted -, yet fome particular 
cuftoms in fome manors do it. So by the ge- 
neraV cuftoms of manors, prefentmenrts or any 
other aft done in the leet, after the month ex- 

^ Ml the'pw, ■ ^Vrm fun rife, j. 

pired. 
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pired, cofitraryrto d|$ ihtute of Magna. Char- 
ta an^. 3 1 £. 3. arq^yojdw:. jret thy ;fQnc|e parti- 
cular cuftoms fuch.^(^:0rftgopd^) iAsd ib in 
millions of the like^ as ih the feqnsloC this 
difcourfe fhall be made manifdL : Aiiddkre- 
fore, not to infift any longer in idilucidating 
this point) let us in few words learn the way 
how to examine the validity of a cuflom. For 
our diredion in this bufmefs, we fhaU do wdl 
to obfervc thefe fix rules, which wi^l ferve us 
for exa£l trial, i. Cuftoms and prefcriptions 
ought to be reafonable ; and therefore a cuf- 
tom that no tenant of the manor {hall put in 
his cattel to ufe his common ♦ in campis femi- 
naiis, after the corn fevered, until the lord 
have put in his cattel, is a void cuftom, be- 
caufe unreafonable : for pcradventure the lord 
will, never put in his cattel, and then the te- 
nants (hall lofe their profits. So if the lord 
will prefcribe that he hath fuch a cuftom with- 
in his m^or, thiat if any man's beafts be taken 
by him Upon his demefnes damage-&afant, 
that he may detain them until the owners of 
the beafts give him fuch recompcnce for his 
harms as he himfelf ihaU requeft ; this is an 
unreafonable cuftom^ fpr no man ought to be 
his own judge, 2. Cuftoms and prcfcriptions 
ought to be according to common right : and 
therefore if the lord will prefcribe to have of 
every copyholder belonging to his manor, for 
every court he keepeth, a certain fum of mo- 
ney, this is a void prefcription, becaufe it is 
not according to common right ; for he ought 
for juftice fake to do it ^ralis. But if the lord 

* In the fawn fdds, 

pre- 
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nrefbrtbe to have % certain fee of k^k t^ftatits 
nr l^eraing an extcaordinary court/ which is 
puidiwd only for the benefit <tf fonie pard- 
cular tenants, to take up their copyholds and 
foch fike : this is a ^ood preferiptbn, and ac- 
cordinqB^ to common right* 3. They oii^ht to 
be t^A good confideratk>n, and dierefore if 
die lord wdl prefcribe, that whofoever paffeth 
through the ktng^s highway whichMeth throu^ 
his( manor fhould pay him a penny for paffing; 
this prefcripuon is void, becaufe it is not upon 
a good coi^deradon. But if he will prcfcribe 
to have a penny of every one that paffeth over 
luch a bridge within his manor, which bridge 
the lord dcch uie to repair ; this is a good pre- 
icripcion, and upon a good coniideration. So 
if the lord will prefciibe' to have a fine at the 
marriage of his copyholder, in which manor 
the cuftom doth admit the huiband to beite- 
nant by the cureefy, or the feme tenant in 
dower <^ a cc^yhold; this jMrefcription is 
flood, and upon a good confideration. But 
m fuch- manors where diefe eflates are not al- 
lowed, the law is otherwife. 4. They ought 
to be compidfi>ry : smd therefore if the lord 
will {Mtfcribe that every copyholder ought to 
^Nre him fo much every month to bear his 
charges in time of war, this prefcription is void. 
But €0 prefcribe they ought to pay fo mixrh 
money for that purpofe, is a gocd prefcrip- 
tion. For a payment is compidfory, but a 
gift is arbkrarv, at the voluntary liberty of the 
giver. 5, Tney ought to be certain: and 
dierefore if the lord will prefcribe, that when- 
Ibever any of his copyholders die without 
heir, that then another of the copyholders 

(hall 
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I ihail hold the fame lands for the year follow* 
' iag ; this prefcription is void, for the incer- 
tainty. But if the lord will preicribe to have 
of ijs copyholders 2 ^. an acre rent, and in 
time of war four pence an acre \ this preicrip'^ 
don is certain enough. 6. They ought to \m 
beneficial to them that alledge the prefcrip* 
x\a^\ ai¥l therefore if the lord prefcribeth that 
the cuftom hath sdways been within the manor, 
that what diilreis foever is taken within his 
manor fo^r any common perfon's caufe is to be 
iB]|X)unded fpr a certain time within his 
pound; this is no good prefcription, for the 
lord is hereby to receive a charge, and no com-* 
modicy. But if the prefcription goeth farther, 
that the lord fhould have for every beaft fo im- 
pounded a certain fum of money, this is 9 
good prescription. If we defire to be more 
fiiDy fatisfied in the general knowledge of pre- 
fcriptions and cuftoms^ we Ihall mid many 
maxims which make very materially for this 
puijpoie; aoKHigS: which I have made choice of 
th^e three, as moft wwthy of your obfervation. 
I. Things gained by matter of record only 
canpot be changed by prefcription \ and 
therefore no lord c^ a manor can prefcribe to 
have felons goods, fugitives goods, deodands, 
and fuch like ; becaufe they cannot be forfeit* 
€d until it appear of record: but waives, 
eftrays, wifecks, and fuch like, may be chal- 
lenged by prefcription, becaufe they are gainr 
cd by ufage without matter of record. 2. A 
cufto^i never cxtendeth to a thing newly^cre- 
at^ : and therefore if a reiit be granted ouc 
of gavel-kind land, or land in borough £^- 
/jl^, the rent Ihall deicend acqordmg to the 
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cottrfe of the Common law, not according to 
the cuftom. If before the ftatute 32 Hen. 8. 
lands were devifeable in any borough or city 
by fpccial cuftom, a rent granted out of thefe 
lands was not devifeable by the fame cuftom : 
for what things foever have their beginning 
fince the memory of man, cuftom maintains 
hot. If there be a cuftom within a manor, 
that for every houfe or cottage two (hillings 
fine fliould be paid -, if any tenant within thefe 
liberties maketh twohbufes of one, or build- 
eth a new houfe, he ihall not pay a fine for 
any of thefe new houfes ; for the cuftom only 
extended! to the old. So if I have cftovers 
appendant to my houfe, and I build a new 
houfe, I fhall not have eftovers for this new 
' built houfe upon this ground. It hath been 
doubted, if a man by prefcription hath courfe 
rf water to his fidling-miUis, he ccHiverting 
thefe into corn-mills, whether by this conver- 
fipn the prefcripticMi is not deflroyed, in regard 
that thefe corn-mills are things newly created : 
butbecaufe the quality of the thing, and not 
the fubftance, is altered, therefore this altera* 
tion is held infufficient to overthrow the pre- 
fcription. For if a man by prefcription hath 
eftovers to his houfe, although he alter the 
rooms and chanibers in the houfe, as by ma- 
king a parlour where there was a hall, w/ i con-- 
verfOy yet the, prefcription ftands ftill in force : 
and fo if by prefcription I have an ancient win- 
dow to my hall, and I comrert it into a par- 
lour, yet my neighbours upon this change 
cannot ftop my window, * caufd q«S fufra. 

* Tw ibe na/on ahfive* 
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3. Cuftoms arc likcwife taken ftriftly, though 
not always literally. There is a cuftom in 
hnioHj that citizens and freemen may devile 
m mortmain : A citizen that is a foreigner can- 
not devife by this cuftom. An infant by the 
cuftom of gavel-kind, at the age of fifteen^ 
may make a feoffment : yet he cannot by the 
cuftom make a will at that age to pafs away 
\k land, to make a leafe and a releafe, which 
amounteth to a feoffment. If there be any 
cuftom that copyhold-lands may be leafed by 
the lord, ♦ vet per fuperviforemj vel deputatum 
fapcrviforiSj this cuftom gives not power to the 
lord to authorize ^y by his laft will and tefta- 
mcnttokeep a court in their own name, and 
tomakeleales ffecundum confuetudinem mane- 
tn. But thefc cuftoms have this ftrift con- 
ftruftion, becaufe they tend to the derogation 
of the Common law ; yet they are not to be 
confined to literal interpretation: for if there 
be a cuftom within any manor, that copyhold- 
lands may be granted J in feodo fimplici^ by 
the fame cuftom they are grantable to one and 
the heirs of his body, for life, for years, or 
any other eftatc whatfocver; becaufe, § Cut 
hit quod majuSy non debet quod minus eft non 
licere. So if there be a cuftom that copyhold- 
lands may be granted for life 5 by the lame 
cuftom they may be granted durante viduitate^ 
but not e converfo •, becaufe an eftate during 
widowhood ^is lefs than an eftate for life* Be- 
fore the ftatuce of 32 Hen. 8. cap. i. lands in 

* Or by a fuper^fir^ or thf deputy of a fitptrvifor. • 
f According to the cuftom of the manor, 
X In fee ftmple. \ $ He nioii may 4^ tAe greater, 

^Inot be hindered from doing the lefs^ 

F certain 
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certain: .boroughs were devifeable bycuftonu *. 
By the fame cuftom was implicitly warranted^^ 
authorizing executors to fell lands devifeable. ^ 
Now with your patience I will only point at r 
the manner of pleading of cuftoms. I find a 
four-fold kind of prefcribing. 

I. To prefcribe in his predcceffors as ift 
himfelf> and all thofe whofe eftate he hath. 

2*. To prefcribe generally, not tying his 
prefcription to place or ' pcrfon : as where a 
chief juftice prefcribeth, that it has been ufed 
that every chief juftice may grant offices •, or . 
where a fergeant orefcribeth^ * S^uod talis bih 
hetur confuetudoy that fergeants ought to be iift^* 
pleaded by original writ, and not- by bill* 

3. To prefcribe in a place certain. 

4. To prefcribe in the place of another. 
The firft fort of thefe prefcriptions a copy^ i 

holder cannot ufe, in regard of the imbecillity I 
of his eftate : for no man can prefcribe in that 
manner but only tenants in fee fimple at the ' 
Common law. 

The fecond fort of thefe may be ufed Ibmc- 
times by copyholders in the pleading ^f a ge- 
neral cuftom ^ but in alledging xi{ 3. particular 
cuftom a copyholder is driven to one of the 
laft, and, as occafion ferveth, he uieth fomer 
times the one, fometimes the other. If he 
be to claim common or other profit in the foil 
of the lord, then he cannot prefcriber in the 
name of the lord ; for the lord cannot pre? 
{bribe to have common or other profit in hi$ 
own foil :" but then the copyholder muft of 
necei&ty prefcribe in a place certain, ami al- 

^ TifOt thrt is /mb a cmflam. 

Iddgc 
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]/^ that wkhmiMcHi ^ m^nor tbere is fiicha 
ica^^. ,t^t ^U ^h^ t!?n9(Rt$ wkhin that manor 
bgveu&d €Q jifl^<e common in jTuch a place» 
parcel <^ cja^ Qfiaaor. Buc if he be to claim 
oomtnon or other $>r]9&t in the foil of a ftraoger^ 
ifaeo be 9^ht tQ preicf ibe in the name of his 
fetd, faying th^t the lord of the manor, an4 
^ his ance{te^, -And oil thofe whode eftate he 
- Ml, were wont to have a common in fuch a 
{dace for himfelf and hi$ tenants at will* &r. 

SECT. XXXIV. 

THUS nawch oi cuftoms : I come nam 
home id C<^y holders. And in the third 
place I hold it the beflcourfe tso dilate upon 
the manner and mean:srQf granting copyholds ; , 
wherein I willonly rely upon thefe five pans. 
i, Upon the perfon of the grantor. . 
a. Upon the perfoo of the grantee. 
|. Upw. the grant itfclf. .* 

4. U^on the .thing granted^ 

5. Upon ribe . ioftruments through whofc 
hands, as thriQugh conduit-pipes, the lands arc 
fr^iaiim conveyed to tht purchafer. , 

And fkft of the perfon of the grantor- 
Son)etimes the lord hlmfelf is grantor, fomo- 
liqi^li copyholder^ . In voluntary grants made 
l^the jbrd hunfelf the law neither refpeftcth 
'Ae quiality^of irb.^crfon^ nor the quantity of 
Jiiafieftate : For be he an infant, and fo through 
jd\e$eBdernefs of his age intiiSicient to difpofe 
of any land at the Common law ; or npn com- 
pos mentisji, an idiot, or a lunatick, and fo for 
want of common. *reafon enable to traffick in 
tbe world \ or an out-law in any pcrfbnal ac- 
F 2 tion. 
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don, wd fo eiurluded from the proccftion of 
the law; or an ^^communicate, &r. and fo 
reftrained * ab omnium fidetium ccmmamone^ or 
at leail j: a facrq/mentorum participatione : not* 
withftahding tfieie infinnities ^nd difabSities^ 
yet he is capable enough to make a voluntary 
.grant by copy. For it a feme feignorels take 
baron, and they two join in a voluntary grant 
by copy, this fball ever bmd the feme and her 
heirs, and yet flie is not fid juris^ but % fub 
foteftate viri j becaufe the cuftom of the ma- 
nor is the chief bajis upon which (lands the 
whole fabrick of the copyhdd eftate. And 
therefore what cuftom doth confirm to a copy- 
holds, the law will ever allow, and never 
• feek to avoid it in refped of any fuch imper- 
fe&ion in the grantors perfons 5 and the qua- 
lity of the lord's eftate is no more refpcded 

. than the quality of his perfon : for if his in- 
tereft be lawful, be his eftate never fo great or 
never fo little, 'tis not material : for be it m 
fee, or be it ia toil or dower, or as tenant by 
xurtefie, for life or for years, as guardian, or 
;as tenant by ftatute, or as tenant by elegit^ or 
at will -, the leaft of thefe eftates is a fufficient 
warrant to the lord to grant any copyhold 
efcheated unto him, for as long time as the 
cuftom doth allow, the ancient rents and fer- 
vices being truly referved : and thefe grants 

, ihall ever bind them that have the inhentance 
.of frank-tenement of the manor, as well 
4>ffices granted for life by the chief juftice dt 

• From the communion of all fiat hfid fetfli, 
f From partaking the faerameni* 
\ Under bit huJUtdsfower. 

... M 
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the common pleas^ whofe office is but at wfllt- 
(hall ever conclude the fucceeding jnfticc. 
The reafon of the law is this. A copyholder 
upon voluntary grants made by copy doth not 
derive his eftate out of the lord*s eftate only, 
for then the copyholder's eftate (hould ceafc 
when the lord's intereft determineth ; • Nam; 
teffante primiti^Oj cejfat derivativus : but the 
life of the copyholder's eftate is the cuftom of 
the manor : and therefore whatfoever befal- 
kth the lord's intereft in his manor, be it de- 
temiinedby the coiirfe of time, by death, by 
forfeiture, or other means •, yet if the lord 
were f legitimus dominus pro tempcre^ how 
linall foever his eftate was, that is enough ; 
for the (kme cuftom that fixeth a copyholder 
inftantly in his land upon his admittance, will 
likewife'prefervc andprotefthis intereft to the 
end in fuch manncfr, that: though the lord's in- 
tereft faileth, yet his ftiall never fall to the 
ground, being; upheld by fuch a prop, fuch a 
pillar ; unlefiq^erchance the copyholder offer 
violence to his fbunder, in breaking the cuf- 
tom. If the lord ^ranteth a copyhold, and 
after doth fever this copyhold from the ma- 
nor, by granting thp inheritance to a fti-anger, 
though now one of the chief pillars of a copy- 
hold eftate is wanting, viz. to be parcel of 
the manor •, yet becaufe the land at the time 
of the copyholder's admittance had this ne- 
ccffary incident, this feverance, being a mat- 
ter ex poft faHoy cannot amount to the dc- 

* For the frimthve ttafingy the derl<vati<ve ceafis ^ 
f Lanxtful lord fir tbt time, 

F 3 ftruftion 
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ftrtuSUon of /the copyhpW, ]^i^ekJJy being 
the fofc a&of the Iwd lumfell: , It' a im^or 
be grantee upoH corfd^ti^iH : ahd befofe the 
conditbn is broken the land: is granted by ^Pr 
py, then the manor; becpa^s, ibrfcitfJd^ . and 
the feoiTor entr^th ?- yet the. $:opy hold eftate 
renTaiaech untouched,- becaufe' U^uMy «fta^ 
biifhed by cuftom : 'and ypt^':^^! meaa eftjitc$ 
and charges whatfoevergra?itad-bythe feofifef 
ac the Common law were ;V(^dat)46 upoB tHf 
entry of the feoffor, for we hfivea grotuidin 
law, that when an eatry is laade for breach^ 
t, conditicm, the party to all mt€nts and j^* 
pofes is^in the fame plight that he was in^ac 
the time of the malting of the eft^e. * If a 
man feifed of a manof in fee.dietii feife^ 
having iflfue a daughter, and, his wife being 
frivement infeint with a fon,. the daughter: 
granteth lands by copy *, this grant (ball ftand 
good ; againO: the fbn^ fqr the daughter was 
Jegitima domna fro /^wf^rf.. ^Soif thefcoflfee 
of 4 manor, upon condition t^nJfeoflT a ftratv- 

fer the next day, maketh a voluntary grant 
. y copy J this fcaU .bind, an^ yet his intereft 
was to havd but fmali continuance. If a ma- 
nor be granted with a feme, in frank-nuirriage, 
and there is a divprce had * caufd pracon- 
■ traltusj fo that now the intereft of the manor 
is granted to the feme only, and by relation 
the marriage is void ab initio : yet becaufe the 
baron was t* l^itimus d$mnus pro tempan^ any 
copyholders eftates granted before the divorce 
remain good. So if a man efpoiifeth a ieme 



* By reafon ef a pr^eontraff, 
+ Lawful hrd fir tbt time. 
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4ignorc& unckr the a^' of coBihit^ aisd after 
iihe doth difagree ; thoagh the marriage by 
relatioa .was void ab iniiio^ yet c^yholds 
granced befote diiagneement fliall nerer be 
zmidai^ jcmfd qua fi^'i. 

If the lord of a manor cbmmittethJfelony 
or morder^ aifid prooefs of outlawry be vnstd^ 
edagainit him, ^oer. the exigent he grantedi 
copyhold eftaces^ aiccording to die cuftam, and 
then is attaiticed ^ thefe grants are authentitaj^ 
though by rdation the manor was foifeitxd 
fbm the time of the exigent awarded. So. if 
the loid had be^n attaint by verdi6b:or con- 
fiafiion, aoy^atic by cc^y aftqr the felony 6t 
'murder commicDed ihdl ftand ^txxal, notwitU- 
ftanding the'fektiom ' If the lord of a mandr 
-iicknqwled^e a'ftatute, andthcn granteth lands 
hyoopy^ and after the manor is delivered, to 
•the cognifeei in extents, the grant canngt by 
this be impeached. And if che lord of a ma- 
nor taketh a wife, and after maketh copyhold 
eftates docidrding vo the cuftom, and dieth; 
thoiigh the feme hat)h this manor afligned^imo 
her tor her dower, yet cannot (he avoid thefe 
copyhold cftaaeis, becawfe the copyholders are 
in by a title paramount the title of the feme, 
viz. by cuftom. But, peradventure, if the 
heir, aftelr the death of his anqeftor, brforethe 
aflignmem made vmto the feme for her dower, 
had granted lands by copy, the feme might 
avoid dieie grants, becaufe inftandy upon the 
death of |he baron her tide received his per- 
fe^ion, and nothing more was wanting to the 
confirmation of her intereft. But though the 
quantity of the lord's eftate in the manor be 
not refpefted, yet the quantity of his eftate in 
F 4 the 
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^e copy hold is regarded. For if a copyhcd* 

der in fee furrender to die ufe of die lord ior 

^life, the reminder QTcr to a ftraiig»i or refer* 

. veth; the reverfion to himfeif, if the lord will 

grant this by copy in fee, whatfoever eftate 

the lord hath. in his manor, yet having but an 

cftatefbr life in the copyhold, no larger eftate 

ilfhall pafs than he. himfelfjudi ; * ^ma nemo 

Lpaiejt plus. juris in alimn iransfem quam ipfe ha- 

bet. And farther objerve, that feoxiedmes the 

:law refpe&eth the quantity of the lord^s eftate 

in. the manor: for what ads foever are not 

•confirmed by cuilom, but only.ftrengthened 

by the power, authority and intoxft of the 

lord, hav!e no longer continuance dian the 

loord's eftate: continueth; and therefore it is 

held, thatif a tenant for life of a manor grant* 

. ech a licence to a copyholder to alien^ and di« 

cth, the licence is ddhoyed, and the power of 

altenation ceafedi. As for the quality of the 

lord'seftatein the manor, that is much more 

; now refpefted than either the quality of his 

c eftate or the quality of his perlbn : fcM' if the 

. lord, or he Cwh(^)ever he be) that makedi a 

• voluntary grant by cc^y, hadi no lawful in- 

tereft in the manor, but only an ufurped tide, 

his .grant {hall never fo bind the right owner, 

. but that upon his entry he may avoid them; 

otherwiie we fliould make cuftom an agent in 

a wrong, which the law will never fuffer. And 

yet if the lord of a manor by his will in writing 

devifeth, that his executor Ihall grant copy* 

* Bummft m 999 tarn trtmsftr men riih $9 amthttf 
iham be had himfeif. 

hold 
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hold eftates, * fecundum epnfuetudkem manerih 
for the payment of his debts, 6fr. and he 
make voluntary grants accordingly; thefe 
grants are good, iK>twithftanding the executor 
hath no intereft in the manor, nor is f dommus 
fr» tempore. 

If a difleifor of a manor dieth feifed, not* 
withftanding his heir come in by ordinary 
courfe q£ defcent, yet becaufe the tort com- 
menced by his anceftoris dill inherent to his 
cftate, if any copyhold eftate be granted by 
^c heir, it may be avoided by the difleifor im- 
mediately upon his recovery, or upon his en^ 
try: and fo if the diffeifor infeofF a ftranger 
efthe manor, notwithftanding the feoffee come 
in by title, yet no grant made by him of co- 
pyhold-land ihall ever bind the diffeifed, no 
more than a grant made by the diffeifor 
himfetf. 

If tenant in tail of a manor difcontinueth 
and dipth, and after the difcontinuance gran- 
tcdi copyhold eftates ; the heir recovering in 
a formedon in the difcender may avoid thefc 
grants : for though the difcontinuee come in 
under a juft title, yet his intereft being deter-^ 
mined by the death of the tenant in tail, the 
continuance of the pofleflion is a tort to the 
heir, and ads done by tortfeifors, tending to 
the difinheritance of the right owners, cuftom 
will never fo Arengthen, but they may be an- 
nihilated. So if a man feifed of a manor in 
right of his wife alieneth this manor, and 
djedi \ any grant made of copyhold eftates af- 



• Aittrding to the atfiom of the manor. 
f Lord for the time. 
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♦ter his death may be avoided by the ftme ttpon 
her entry, or ^ upon hct recovery in a Cm in 
nnia. ' - ^- ■ 

' If a rnftftbr be granted ; ♦ par auter -w, and 
^ Cefluf jnevie dieth, and the grantee conti- 
nueth ftill in the manor, and maketh grants 
by copy, thefe fliall not bind the grantor of 
the manOT*-, for immediately ujx>n the death 
of -f Geftvy que we the grantee was bi^t a tenailt 
at fufierance, and had no manner of lawful in- 
tereft -, for a writ of entry % ad ttrminum qm, 
'pTieteriit lieth againft him, as againft defofccol-. 

And fo if a' tenant for life of a manor ma- 
keth a leafe for years of the fame manor, and 
<iicth ; copyhold eftates, granted by the lelfee 
after the death of the tenant for life are voidable 
' by the firft leflbr. 

If a leflfee .for- years of a manor gfanteth a 
copyhpld in reverfion, and before the reverflon 
efchue the term is eipired, the grant is void. 
And fo I take the law to be, if the leflee fur- 
rendereth his term, and then before his leafe 
fhould have ended in point of limitation the 

* reverfion falleth, yet the grantee ftiall ni)t 

* have it. 

If a leafe be made for years of a manor, 
the leafe to be void upon the breach of a cer- 
tain condition, if the condition be broken, 
and afterwards the leflee before the entry of 
the leflbr granteth efl:ates by copy, thefe grants 
fhall never exclude the leflbr; for prefentJy 
^ upon the breach of the condition the leafe is 
■ void : but had the manor been granted for life, 

• For anothn^s Ufi, , ' f He for ivifofe lift. 

X For the term which has faj^ed. 

* in 
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ilk tail^ or in fee, I think the law would have 
falkn out otherwise ; for before entty the 
£rank*ter)einent had not been avoided, and 
vherefoevier a man may enter and avtnd any 
cftate of frank-tenement upon the breach of 
a condttk>ii^ the law adjudgeth nodiing to be 
in him before entry:, and he may wave the ad- 
vantage which he might take by the breach of 
the condkion, if he wiD; and therefore not- 
widtftfuiding the accruer of the title pf the 
grantor, yet before this title be executed by 
entry, the grantee hath fuch a lawful intereft, 
that what eftate foever he granteth by cdpy in 
dieintcfrini fliall ftand good againft the gran- 
Idr. And fo if an infant mfeofF me of a ma- 
nor, though he may enter upon me at his plea- 
fore : yet grants made by me by copy before 
his entry (hall never be defeated by any fubfe- 
quent entry. : 

And the fame law is of grants made by a 
TiUain purchafer of a manor, before the entry 
rf the lord ; or of grants made aftef afi aliena- 
tion in mortmabi^ before the lord paramount 
hath entred for a forfeiture. 

If a parfon after inftitution, and before irt- 
dudlion, a manor being parcel of his glebe- 
lands, grants lands by copy, and after is in- 
duced ; this admitting of the copyholders is 
no binding ad : for though as to the fpiritual- 
ties he be a compleat parfon prefently upon the 
inftitution, yet as to the temporahiei he is not 
compleat before induftion. So if a parfon be 
admitted, inftituted and indufted, but doth 
not fubfcribe to the articles, according to the 
ftatute of 1 3 Eliz. cap. 20. and granteth lands 
by copy, as before j this grant fliall not con- 
clude 
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elude the fucccccUng incumbent, becaufe his 
admiflion, inftitution andindoAion were wholly 
Ivoidin themfelves: btit had the^paribn been 
deprived for crime of hercfjr, or for beinjg meef 
fozVi/j, -akhough he be declared by fertlencc to 
.be upcapable of a benefice, and fo his prefcnt- 
jnent void (♦ ah initio 5) yet becaufe the church 
was onCe full, until the fentbnce declaraitory 
came, although the deprivation fhall relate t^ 
fome purpofes, yet becaufe thfe prclimcment is 
not \x\r itfelf void, furcly a relation fliail^never 
be fo much favoured as to avoid a capyhold- 
eftate in this kind. 

So much of grants made by the lords- them- 
felves. In grants made by copyholders, as the 
iaw refpefteth the quality of the copyholders 
eftate -, fo doth it refpeft both the quality of 
hisperfon, and quantity of his. eftate. 

The quality of his perfon : for whofoeVcr 
is uncapable of difpofmg of land at the Com* 
mon law, cannot without fpecial cuftom pafe 
away any copyhold. The quantity of his 
eftate : for no copyholder can poffibly pafs away 
more than is in him ; and therefore if there be 
joint-tenants of a copyhold, one cannot alien 
the whole. But if there be two joint-tenants 
of a manor, and a copyholder efcheateth, one 
of them may grant this copyhold and his com- 
panion (hall never avoid any part of it. 

If a copyholder for life, the remainder over 
in fee to a ftranger, furrendereth in fee, and 
the lord admits accordingly j yet an eftate for 
life only paffeth. 

* Frm tbi firft. 

So 
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So if the lord of a mahor granteth a copy- 
hoki for life, where an eftate in fee is war- 
rantable, and the fame grantee furrenders in 
fee to the ufe of a ftranger, and the lord ad- 
mits him * fecundkm cfficium furfumredditionis ; 
I think no fee pajQTeth : for though the lord's 
admittance mzy prima facie feem to amount to 
a confirmation of the eftate furrcfndered ; the 
Tcverfion rcfteth in him to difpofc of accord- 
ing to the cuftom. As where a leffee for years 
at the Common law maketh a feofiinent in fee, 
and maketh a letter of attorney to his leffor, 
to deliver livery and fcifin, who cxccuteth it 
accordingly : though the leffor be ufed as an 
inftniment to perform, the will of the leflce, 
yet this being his voluntary aft, the law taketh 
it ais a confent for the paffing away of the whole 
inhcriuiice. But if you look narrowly into 
both cafes, you Ihall find the difference : in 
the latter cafe, by the feoffment the fee is de- 
vefted out of the leffor, and therefore a con- . 
fent will fcrve to transfer the reverfion ; but in 
the former cafe, the reverfion is not pluckt out 
of the lord by the furrender, and therefore an 
implied confent is too weak to rempve it. I 
wiU only add one obfervation more, and fo I 
will end with the^grahtor. 

The law is not fo ftrift to a copyholder, as 
that he muft come peribnally into court upon 
the making of every furrender, but he may 
furrender by attorney, as well as livery and 
feifin may be made by attorney at the Com- 
mon law: and Ihould the law be otherwife, 
' great 4nconvemence would enfue; for how 

' •- According to tb$ method of Surnndering, 

(hould 
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What perfons focver are capable of a grant 
by copy may well take by attorney , not that 
the lord IhaJl be enforced to admit any one by 
attorney, becaufe upon every admittance there 
is fealty due by the party admitted, which is 
4 duty fo infeparably annexed to the perfons, 
that it cannot be difcharged by deputy, and 
therefore no reafon the lord fhould be inforccd 
to admit by attorney; but if he will admit 
him, it ftandeth good. 

It is not neceffary that, upon furrenders of 
copyholds, the name of the party to whofe ufc 
the furrender is made, be precilely fet down ; 
but if by any manor of circumftance the gran- 
tee may be certainly known, it is fufficient. 
And therefore a furrender made to the lord 
archbifhop of Canterbury^ or the lord-mayor 
of London^ or the high fheriff of Norfolky 
without mentioning either their chriftian name 
or furname, are good enough, and certain 
enough, becaufe they are certainly known by 
this name, without farther addition. So if 1 
furrender to the ufc of the next of my blood, 
to the ufe of my wife, to the ufe of my brother 
or fifter, having but one brother or one fifter; 
thefe farrenders are good without any addi^ 
tions, becaufe the grantee may certainly be 
known by thefe words. 

If I furrender generally into the hands of 
the lord, not exprefSng to whofe ufc the fur- 
render (hall be; this, furrender is. a good fur-» 
render, and fhall enure to the benefit of the 
lord. 

If I furrender to the ufe of my fon W. having 
more fons than one of that name ; yet by an 
»ycrmcnt this inccrtainty may be helped. 

But 
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But if I fiirrcndtt- to the ufc of my coufin, 
or my friend; this is fo general and fo inc^r- 
Cain, that no fubfequent manifeftation of my 
intention can any way ftrengthen it. 

So if three furrender to the ufe of three or 
four of St. Dunftan\ parilh, not naming the 
paiifbioners by their names -, this furrender is 
utterly roid. 

And fo if I furrender in the disjun£tion to 
Ae ufc of y. L. or J. N. this is infufficient 
for the incertainty. 

And in cuftomary grants upon furrenders 
^ law is not fo ftrid as in grants at the Com- 
mon law. For in grants at the Common law, 
if the grantee be not in * rerum naturdy and 
able to take by virtue of the grant prefently 
upon the grant made,, it is meeriy void : But 
in cuftomary grants upon fulrenders the law is 
otherwife : for though at the time of the fur- 
render the grantee is not in tffe^ or not capable 
of a furrender ; yet if he be in effe and capable 
at die time of the admittance, that is fuffici- 
tnt : and therefore if I furrender to the ufe of 
liim that (hall be heir to J. S. or to the ufe of 
3* S,y next child) or to the ufe of J. 5.'s ncitt 
wife"; though at the time of the furrender J. 
S. had no heir, child, or wife, yet if aftef- 
wards he hath a child, or taketh a wife, his 
icif, his child or his wife may come into th^^ 
court, and compel the lord to admit according 
to die furrender. So if I furrender to the ufe 
of him that ftiall come next into Pauls after 
fuch an hour : whofe fortune foever it is to 
come firft, the lord muft admit him, and I 

• In the naturi of things, 
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(hall never avoid it. The fame law is, if I 
furrender to the ufc of him that J, 5. fliall 
nominate, or that I myfelf Ihall nominate to 
the lord at the next meeting. 

The reafon of the law is this ; A furrender 
IS a thing executory, which is executed by the 
fubfequent admittance, and nothing at all is 
inverted in the grantee before the lord hath ad- 
mitted him according to the furrender; and 
therefore if at the time of the admittance the 
grantee be in * rerum natura^ and able to take, 
that will ferve. 

Belides, in cuftomary grants the intent of 
, the grantor is more refpcfted than it ihould be 
by the ftri£t rules of the law : which appea- 
reth by this, that if a furrender be made of a 
copyhold to the ufe of a laft will, and the fur- 
render or devifeth it unto twd, the one is admit- 
ted according to the purport of the will, this 
ihall inure to both. But though the furrender 
be a thing executory and the intent of the 
grantor fo much favoured -, yet if a copyhol- 
<ler will furrender to the ufe of the right heirs 
of J. S. he being alive, this is void, becaufe 
it cannot take effeft according cp the intent of 
the grantor -, for he would have tli^rant to be 
executed prcfently, which cannot be, in regard 
that y. S. can have no heir till after his death. 
. So much of the grantee.: and I come now to 
the grant itfelf. 

• In tbe nature of things. 
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SECT. XXXVI. 

A COPYHOLD intereft cannot be trans- 
ferred by any other afllirance than by" 
copy of court-roll, according to the cuftom. 

If I will exchange a copyhold withanother,' 
I cannot do it by an ordinary exchange at the 
Common law, but we muft furrender to each 
other's ufe; and the lord admit us accordingly. 
If I will deyife a copyhold, I cannot do it 
by will at the Conimon law, but I muft fur- 
render to the ufe of my laft will and teftament, 
and in my will I muft declare my intent. 

If I am oufted by a copyholder, a releafe 
made to him is void, becaufe it would be a pre- 
judice to the lord ; and befides, there is no cu- 
ftomary right upon which the releafe maj^ inure: 
but a releafe inuring by the way of extinguifh- 
ing, where to prejudice accrueth to the .lord, 
will ferve to drown a copyhold right ; and Co, 4./J. »5, 
therefore if I furrender out of court upon con- 
dition to the ufe of J, S. and the presentment 
is made abfolute in court, and the admittance 
framed accordingly, this admittance and pre- 
' fcntment differing from the effeft of the fur- 
render are both void. Yet becaufe upon the 
admittance the lord is fatisfied of his fine, and 
fo nothing at all prejudiced, and befides here 
• b a cuftomary right upon which the releafe 
may be grounded ; I may by a releafe at the 
•Common law fufficiently confirm this Void 
•eftate. Andfo upon the fame reafon, if I am 
•oufted of a copyhold, and the lord admit him 
•according to the cuftom, a releafe made by me 
at the Common law- will extinguifti my right ; 
G 2 but 
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but if I make a leafe for years of a copyhold, I 
cannot by my relcafc pafs my rcvcrfion, be- 
caufe this releafe inureth by way of enlarge- 
ment to transfer an intereft, and not by way 
of extinguifhment to drown a right \ but my 
way is to furrcnder my reverfion into the hands 
of the lord, and he to grant it over to the 
leflee. 



I 



SECT. XXXVII. 

F copyhold-land come into that plight that 
it cannot pafs by copjr, it is become not 
alienable : and therefore if the lord of a ma- 
nor will grant to me a copyhold in fee, and 
after will grant the inheritance of this copyhold, 
to a ftranger, in regard that now my copy- 
hold is become no parcel of the manor, and 
fo I cannot furrender into the hands of the 
lord and the grantee of the inheritance, though 
I am to him a tenant, and am tied to do unto 
him all manner of fervices which arc due with- 
out keeping of court, as to pay rent, to dis- 
charge herriots, and all other duties of the 
fame nature : yet becaufe the grantee cannot 
keep a court, and fo is incapable of taking a 
furrcnder, or making an admittance^ therefore 
I cannot by any means alien ; for no convey- ' 
an^e at the Common law will ferve, becaufe 
it remaineth ftill copyhold notwithilanding, j 
and what cuftoms foever were incident to the 
land before* feverance, do, remain ftill unde- 
llroyed : as if the land were Burrow-Englilh 
or Gavel-kind before, it fo continueth ; and a 
€o. ^'foL 24. j^^j.^^ in. chancery will ferve no more than an 
ordinary afiurance at the Common law ^ for 
^ I _ that 
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that bindeth my perfon only, not my interefl-. 
Since therefore copyhold eftates cannot be con- 
veyed away otherwife than by copy of court- 
roll, according tx) the cuftom, let us examine 
the nature of thefe cultomary grants, whereia 
three branches are to be conlidered. 

1. The Surrender. 

. 2. Prefentment. 

I 3. Jdmittance. 

In fomc grants a furrender is fufficient, with- 
<mt prefentmcitt or admittance. 

In fome an admittance, without a furrender 
or prefcntnjcnt. 

In fome a furrender and admittance, are 
both neceflary ; and in fome a furrender, pre-, 
fentmcnt and admittance are all requifite. 

SECT, XXXVIII. 

* 

IF a copyholder will furrender to the ufe of 
the lord, the intercft of the copyhold is fuf- 
ficiently verted in the lord immediately upon 
the furrender, without any admittance of the 
lord, becaufe the lord cannot admit himfelf. 
I If the lord will make a voluntary grant of 
a copyhold, no furrender is requifite •, for bjr 
the admittance of the lord according to the 
' cuftom the copyholder is fufBciently fettled in 
[ his land, without any other ceremony, 
f If a copyhQlder will furrender in court to 
I the ufe of a ftranger, befides the furrender the 
[ admittance is requifite : and if- the furrender 
be made out of court into the hands of the 
lord himfelfi which the general cuftom will 
warrant, or into the hands of the bailiff or 

G 3 two , 
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two tenants of the manofr, which by fpecial" 
cuftom only is warrantable -, befides a funrcn- 
de^, two other ceremonies are requifife; the 
one a true prefentment of the furrend^rr ifi" 
cxHart by the fame perftms into whofe hands- 
the furrender Was madd; the other is an ad-;- 
mittance of the lord according to the effeft and 
tenor both of the furrender and prefentment. 
But now more particularly of every one of 
thpm apart, and firft of a furrender. 

SECT. XXXIX. \ ' 

THIS, w6rd Surrender is vocahdum artis ; 
and therefore where a furrender is need- 
ful, if this one word be wanting, all other • 
words tifed in ordinary conveyances arc unef- 
feftual and infufficient to convey any copy- 
hold eftate: for if a copyholder come into 
court, and offer to pafs his copyhold by word 
of grant, of gift, of bargain or fale, or fuch 
like, I doubt he will fail of Tiis purpofe : for 
as he is tied to a Angular form of aflurance, fo 
is he rcftrained to peculiar words in his at 
furance. 

Surrenders are made in feveral forts accord- 
ing to the feveral cuftoms of manors. 

In fome manors, where a copyholder fur* 
rendereth his copyhold, he ufeth to hold a little 
rod in his hand, which he delivereth to the 
ftcward or bailiff, according to the cuftom of 
the manor, to deliver it over to the party to 
whofe ufe the furrender was made in the name 
of feifin ; and from thence they are called 3V- 
panss h^ the Ver^e, 

In 



f 



^mmmmmmn 



7^e Compleat Copyholder. 8 7 



In fome manors, inftead of a wand a draw 
is ufed ; and in other manors a glove is ufed^ 
* Et confuetudo loci femper eft obfervanda. 

A furrender (where by a fubfequent admit- 
tance the grant is to receive his perfedion and 
confirmation) is rather a manifefting of the 
grantor's intention, than of paffing away any 
intereft in the pofleflionj for till admittance 
the lord taketh notice of the grantor as te- 
nant, and he ihall receive the profits of the 
land to his own ufe, and {hall difcharge all fer- 
TCes due to the lord : but yet the intereft is 
in him but fecundum quid^ and not abfolutely i. 
for he cannot pafs ^way the land to any other, 
or make it fubjed to' any other incumbrance 
than it was iubjeft to at the timeof the fur- 
render 5 neither in the grantee is any manner 
of intereft invefted berore admittance \ for if 
he enter he is a trefpaffer, and punifliable in 
trcfpafs; and if he furrender to the ufe of an- 
other, the furrender is meerly void, and by 
no matter eoc poftfaSlo can be confirmed. For 
though the firft furrender be executed before 
the fecond, fo that at the time of the admit- 
tance of him to whofe ufe the fecond furrender 
wasm^ide his furrenderor hath a fufficient in- 
tereft as abfolute owner ; yet becaufe at the 
time of the furrender he had but a poffibility 
of an intereft, therefore the fubfequent admit- 
tance cannot make this aft good which was 
void ab initio. But though the grantee hath 
but a poffibility upon the furrei^der, yet this 
is fuch a poffibility as is accompanied with a 
certainty ; for the grantee cannot poffibly be 

• And th( cvJloM of ihi place is always to be oh/erved^ 

G 4 deluded 
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deluded or defrauded of the cflfeft of hfe ftrv 
rendo", and the fruits of his grant : ftrf" if the 
lord refrife to admit him, he is coinpenable to 
do it by a fiApmna in die chancery ; and the 
grantor^s hands are ever bound from the dif- 
poling of the land any odier way, and hi* 
mouth ever flopped from revoking or coun- 
termanding his furrcnder. But, peradvcnturc, 
if a copyholder languiihing in extremity fur- 
. rendereth out of court to the ufe of his eoufin, 
in confideration of conianguinity, or to the ufe 
of his ion, in confideration of natural love 
and afiedion, and after recovereth hb healdi 
before prcfentmcnt; this furrendcr b revo- 
cable or countermandable : but if it be gran« 
ted upon valuable confid«^on, as for die 
difcharge of debts, or for a fum of money 
paid, mough it be made out of court, yet it 
is as binding as any furrcnder whatibever made 
in court. 

And thus much for a Surrender : a word oF 
a Prefentment, 

SECT. XL. 

TH E Preftnimeia^ by the general ctiftoms 
of manors, is to be made at the next 
court-day immediately after the furrendcr i 
but by fpecial cuftom in fbme places it will 
fcrve at the fecond or tlnrd court. And it is 
to be made by the fame perfons that took the 
forrender, and in all points material according 
to the true tenour of the farrendcr. And 
therefore if the furrcnder be conditional, and 
the prefentment be abfolute, both tixe furren- 
dcr. 
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dcr, prcfentment and admittance thereupon 
are wholly void. 

But if the conditional furrender be prefen- 
ted, and the ftcward in entering of it omitteth 
the condition ; yet upon fufBcient proof made 
in court, the furrender (hall not be avoided, . 
bat the roU amended: and this ihall be no 
conclufion to the party, to plead or give in evi* 
dcnce the truth of the matter. 

If I furrender out of court, and die before 
ptidentnient, if prefentmentbe madcaftermy 
death, according to the cuftom, this is fuffiei* Co. 4. yUL 
fliit So if he to whofe ufe the furrender is 39- ^* 
made (Meth before prcfentment ; yet upon pre- 
faitment iMde aner his death, according to 
the cuftom bis heir fhall be admitted. And 
fc if I furrender out of court to the ufe of one 
ibr life, the rendror and the leffee for life dierh 
bcf<»c ptefentment; yet upon prefentment" 
ftiade, he in the remainder (hall be admitted* 
And fo if I furrender to two jointly, and one 
dieth before prcfentment, the other (hall be 
admitted to the whole. The fame law is, if 
Aofe into whofe hands the furrender is made» 
die before prcfentment, upon fufficient prpof 
m court that fuch a furrender was made^ the 
Iwd fliall be compelled to admit accordingly . 
and if the fteward, the bailiff, or the tenants 
into whofe hands the furrender is made, refufijt 
to prefent, upon a petition or a bill exhibited 
in the lord*s court the party grieved fliall find 
icmedy. But if the lord will not do him right,, 
he may both fue the lord and them that took 
the furrender in the chancery, and Ihall tliere 
find reliefs 

Thus 
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Thtis much of Prefentment : a word of 
Admittances. ; 

SECT. XLi. 

^DM/rryfJ\rC£S are threefold. 

"^^^ I. An a(dmittai>ce , upon a voluntary 

grant. • * j 

2. An admittance upon furrender. j 

3. An admittance upon a defcent. j 

In voluntary admiittartces the lord i§ an in* 
• ftrument : for though it is in his, power. to keep 
the land in his own hands, or to difpofe of; it 
at his pleafure, and to that intent b? may be- 
reputed as abfolute owner j yet becaufe.in,dif-i 
pofmg gf it he is bound to obfervc the cuftom 
precilely in every point, and can fieithef in 
eftate nor tenure bring in toy alteration, in 
this refpeft the law accounts hun cuft^m'« in- 
ftrument. If the cuftom doth ^arrant to efl^ate 
only durante vidmtate^ and the lord admits fot^ 
life ; this ftiaU not bind his heir or fu|[|ceiror,; 
becaufe cuftom hath not fufficiently confirmed 
ip. So if the I®rd fail in referving * verum et 
antiquum redditum ^ as if lie referveth ten jhdl*^ 
lings, where the ufual rent cuftomably Feferved 
is twenty fliillings ; this may be a means to 
avoid the admittance. And the law is very 
ftria in this point of referyationj for though the 
tocient accuftomable rent bereferved accor- 
ding to the quantity, yet if the quality of the 
rent be altered, the heir may avoid this grant. 
For if the ancient rent from time to time hath 
been twenty (hillings iri gold, and the lord r^-* 

♦ The true and ancient rent* 

fervcth 
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fefvcth it in filvcr, this Variance of the quality 
, of the rent is in force to deftroy the grant : 
fo, if the ancient rent hath been accuftomably 
paid at fpur.feafts in the year, and the lord re- 
ferveth it at two feafts. So, if two copyholds 
cfcheat' to the lord, the one of which hath 
been ufualfy dcmifcd for twenty fhillings rent, 
the other for ten fhUling|s rent, and he gran- 
teth them both by one copy for one rent of 
thirty (hillings ; this *, is not good : and fo if a 
copyhold of three acres cfcheats, which hath 
ever been granted for three fhillings rent, and 
die lord granteth one acre, and referveth/r^ 
rata one Ihilling rent, * verus et antiquus red- 
ditusis not referred. But if a copyhold of 
fix acres, which hath ever been demiled for fix 
Mlings rent, efcheated>totwo copartners, and 
one granteth three acres^^,referving three (hil- 
lings ^r^ rata ; this is a perfeft referving. 

In admittances upon furrender,*- the lord to 
BO intent is reputed as owner, but wholly as 
an in(h-ument ; and the party admitted fliall 
befubjeftto'no other charges or incumbrances 
of the lord, for he claims his eftate under the 
party that made the furrender: and in the 
plaint in the nature of a writ of entry in the 
per it (hall be fuppofed in the^^r by him, not 
by die lord, 

And as in admittances upon furrenders, fo 
in admittances upon defccnts, the lord is ^fed^ f/ ji 
as a meer ' inftrument, and no manner of in- ^ "^^^ 
tereft pa(reth out of him ; and therefore nei- 
ther in the one nor in the other is any refpedt 
bad unto the, quality of his eftate in the ma-? 

f fhf true e^ wimt rentx 

nor 
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nor ; for whether he hath it by right or by - 
wrong Jt is not material^ thefe admittances. 
Cd.i./W.i4o. ^j^ jjg^j. be caUed in queftion for the lord's 

' tide, becaufe they are judicial afts, which 

every lord is enjoined to execute. 

Befides, in admittances upon fturrenders the 
lord being accounted nothing but a necefiary 
inftrument, it followeth that he hath a bare' 
cuftomary power to admit ♦ feam£m fornum 
gt effeBum furfumreddmdi : therefore if there 
be any variance between the admittance and 
the furrender either in the perfon, in the eftate> 
or in the tenure, or in any other collateral 
points, the lord doth only transfer an ellate 
according to the furrender and his authority, 
if it can take fuch efied. As if I furrender 
to the ufe of y. S. and the lord admits y. N. 
this admittance is^ wholly void : and notwith^ 
Handing this admittance, thG lord may after- 
wards admit J. S. according jo the effeft of his 
authority : but had he admitted J. S. and 7- 
N* jointly, then the admittance had been void 
for the one, and good for the other, like the 
cafe of a devife ; where a devife of a term is 

C6 A /»/ 18 ^^^ ^^ 7' ^* ^ ^^ executors agree that J. 
• ^-/(f • • g^ ^^ y j^^ ^^ij jj^^^ ^j^ term, this canfcnt 

is void to J. N. ; for after the^confcnt of the 
executors, J. S. is in by the devife. Y^fome 
are of opinion, that if I furrender to the ufe 
of J. S. in fee, and the lord admits y. S. to- 
gether with his eldeft fon and heir apparent, 
that this is an eftate by eftoppcl to y. S. and 
that he fliall only claim jointly with his fon, 
becaufe he might have refufed an admittance 

• Acordifrg to the form tmd tfft&^ ff tke- Jurreud$r, 

in 
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iin this manner : but lean hardly be brougl^ 
10 think that this admittance, giving a prelent 
iirtereft in the fon, who by furrender was to 
have no interdt till the death of his father, 
(hould be any fuch eftoppeL 

If I furrender to the ufe of 7. 5. for life, 
and the lord admits him in fee, an eftate for Co. ^fiL 29. 
' life only paflcth. So if I furrender without 
mentioning any certain eftate, becaufe by im- 
plication of the law eftate for life onlypaileth, 
though the lord admit in fee, no more doth 
pafs than the implication of law will warrant. 
If I furrender with the refenration of a rent, 
and the lord admits, not referving any rent, or 
rcfenring a lefs rent than I referved upon the 
furrender, this admittance is wholly void : but 
if the lord referveth a greater rent, then is the 
rcfervation void only for the furplufage, and 
the admittance fo far currant as it agrecth with 
my furrender. If I furrender upon condition, 
and the lord omits the condition, the admit- p /•/ • 
tance is wholly void : but if my furrender be ^' *'* ' *' 
abfolute, and the lord's admittance be con* 
didonal, the condition is void, but the admit* 
tance in all points elfe is good. 

The reaibns of thefe diverfities are thcfe* 
Where an authority is given to any one to exe- 
cute any aft, and he executeth it contrary to 
the effeA cf his authority, this is utterly void : 
but if he executeth his authority, and withal 
goeth beyond the limits of his warrant, this is 
void for that part only wherein he exceedetli 
his authority. 

Thefe admittances upon furrender difief 
from admittances upon defcents in this, that 
in admittances upon lurrender nothing is vefted 

in 
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in the grantee before admittance, no more than 
in the voluntary admittances ; but in admit- 
tances upon defcents the heir is tenant by copy 
immediately upon the death of his anccftor, 
not to all intents and purpofes : for peradven- 
turc he cannot be fwom of the homage be- 
fore, neither can he maintain a plaint in the 
nature of an affile in the lord's court before, 
becaufe till then he is not compleat tertant to 
the lord, no farther forth than the lord plea- 
feth to allow him for his tenant. And there- 
fore if there be grandfather, father and fon, 
and the grandfather is admitted, and dieth, 
and the father entreth, and dieth before admit- 
tance, the fon ihall have a plaint in the nature 
of a writ of Aycl, and not jm aflife of mort- 
daunceftor. So that to all .intents and pur- 
pofes the heir, till admittance, is not compleat 
tenant ; yet to moft intents, elpecially as to 
ftrangers, the law takcth notice of him as of 

Co. 4./0/.23. ^ perfcft tenant of the land inftantly upon the 

death of his anceftor : for he may enter into 

the land before admittance, take the profits, 

-piinifh any treljpafs done upon the ground, 

i furrender into the hands of the lord to whofe 

ufe he jdeafeth, fatisfying the lord his fine due 

upon the defcent, and by cftoppel he may 

prejudice himfelf of his inheritance : for if an 

cftrange come and furrender to the ufe of him 

and his wife before admittance, he Ihall ever 

. claim jointly with his wife, and never be taken 

• asible tenant. And the lord may avow upon 

him before admittance for any arrearages of 

•rettfror other fen^ces. And laft of all, upon 

C fl y^^ adhial pofleffion, there ftiall be pojfej/io Jra- 
<> 4A *^- x^jri^ before admittance : for if a oi^yholdcr in 

ftc 



He Compleat Copyholder. 95 

fee have iifue a ion and a daughter by one 
venter, and a fon by another venter, and dieth 
feifed, and his fon by the firft venter entreth 
into the land, and dieth before admittance, the 
daughter fhall inherit as heir to her brother ; 
and not the fon by the fecond venter as heir to 
his father. And many times the poffeffion of 
a guardian or a termor, without an adual en* 
try, or any claim made by, the heir, will make 
2i pojfeffio fratris : as if a copyholder in fee ha- 
ving iffue a fon or a daughter by one venter, 
and a fon by another venter, by licence of the 
lord maketh a leafe for years, and dieth, and 
the fon of the firft venter dieth before the ex- 
piration of the term, being neither admitted, 
nor having made any aftual entry, or any 
daim -, yet this poffeffion of the leffee is fuffici- 
fnt, and the revcrfion fhall defcend to the 
^daughter of the firft venter, and not to the fon 
of the fecond venter. But if the leafe had 
been determined living the fon by the firft ven- 
ter, and afterwards he had died before any ac- 
tual entry made, the law would have fallen out 
otherwife, becaufe there was a time when he 
might have lawfully entered. Therefore where 
feme have imagined that nothing (hould be in- 
vcftcd in the heir before admittance, becaufe 
every admittance of an heir upon a defcent 
amounteth to a grant, and fo may be pleaded ; 
they are in an error : for though it be true, 
that ^fter admittance the heir may in pleading 
alledge this as a grant, and that hath been 4il~ 
lowed, to avoid the inconveniencies that othr^ 
wife ihould enfue ; for if the cgpy holder fi)o»fti 
be driven iapleadiog to Ihew the firft ^rant, 
cither that was made before the memory of ^°'4'^^^-*2** 

man. 






96 72^ CompletU Copyholder. 

man, and (b is not pkadahle, or fince die mo* 
moryof man^ and dien cufliom fails ; fordus 
leaibn die kw hadi allowed a copyholder in 
pleading to alledge any admittance, as wcU 
upon a defcent as upon a furfcnder, as a grant: 
and yet he may, if he will, alledge the admit- 
tance of his anceflx>rs as a grant, and fhew the 
defcent to him, and that he entered, and wdl, 
without any admittance. But the heir cannot 
plead that his anceftor was feiled in fee at the 
will of the lord, by copy of court-roil, of 
fuch a manor, according rt> the cuftom <^ the 
manor, and ths^ he died feiled, and that the 
c<^yhold defcended upon him; becade in 
truth fuch an intereft is but a pardcular in- 
tereft at will, in jud^nent of law, although 
it b6 defcendable by cuftom. 

So that I conclude, that an admittance is 
principally for the benefit of the lord, to in- 
title him to his fine, and not much neceffiir/ 
for fbengthening of the heii's tide. 

Then will ibme fay, if the benefit which 
the heir fhall receive by the admittance witt 
not countervail the charges of the fine, he 
will never come in, and take up his copyhold 
in court, and fo defeat die lord of his fme. I 
a0ure mylHf, if it were in the eleven of the 
heir to be admitted or not to be admitted, he 
would be befb contented without admittance; 
but the cuftom in every kosmx is compulfoiy 
in thft point : for either upon prai of fbiiei- 
vmt of dieir copyhold, or of incurrii^ fomc 
0cat penaky, the heirs of copjrholders are in« 
iDrced in every manor to oome mto court, and 
be admitted according to the cuftom, within a 

ihort 
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Ihort time after notice given of their anceftor's 
deceafe. 

And thus much of the grant itfelf : a word 
of the things granted. 

SECT. XLII. 

THINGS that lie not in tenure are not 
grantable by copy ; as rents, bailiwicks, 
ftewardftiips, common in grofs, advowfons in 
grols, and fuch like ; all which are incorpo- 
rate hereditaments, and therefore no rent can , 
iffue out of them, neither can they be held by 
any manner of fervice. But an advowfon ap- 
pendant, a common appendant or a fair ap- 
pendant may pafs by copy, by reafon of the 
principal thing to which they are appendant : ? 

and generally what things foever are parcel of 
the manor, and are of perpetuity, may be 
granted by copy, according to the cuftom; 
as underwoods growing upon the manor, being Co. 4. fiLu^ 
thmgs of continuance, (for after they are cut 
they will grow again * ex Jiipitibus) may well 
be granted by copy j and fo of herbage or any 
other profit of the manor. And fomctimes of 
the grant of a copyhold things Ihall pafs that 
are fevered from the manor > as if the lord of 
a manor grant his manor for years, except, bof- 
cis et fubbofcis growing in certain copyhold 
ground, and the leflee by his fteward grantetK 
a copyhold, within which manor there is a qu^ 
ftom that every copyholder may take within 
• his copyhold woods and underwoods growing ' 

upon the ground for his neceffary fuel j npt- 

♦ From the roots, 

H with- 
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i^Sthftandiog this exception in the Icafe of the 
manor, the copyholder may cut down woods 
er underwoods according to the cuftom, tho' 
by exception fevered from the manor: for 
though the leffee of the manor, in refpeft of 
the exception, could not meddle with the 
woods or underwoods, and fo it might feem 
prima facie very probable that the copyholder, 
coming in by the voluntary admittance of the 
leflce, fliould have no more authority nor in- 
tercft than the leflce himfelf had j yet becaufc 
the copyholder was once in by cuftom, and fa 
his tide being grounded upon cuftom is para- 
inount the cxccpdon, therefore the exception 
in the leafe of uic manor, though preceding 
the grant of the copyhold, cannot any way 
touch or prejudice the copyholder. And fo, 
if there be a cuftom within a manor, that co- 
pyholders have ufed to have common in the 
waftes of the lord, ahd the lord granteth away 
his waftes, and after granteth a copyhold : the 
copyholder fhall have common: but in al- 
fcdging the cuftom he fhall not fay, * ^hl 
infra maner. prad. talis bahetur confuetudo^ but 
that till fuch a time, viz. before the fevcraftce, 
t talis babehatur^ et tcto ttmpcre^ fc?r. tOnfut-^ 
tudQy and then (hew the feverancc. If there 
be an incettainty in the things granted, the 
grant is not therefore infufficient ; for by the? 
dcftion (rf him that is the firft agent it may be 
made certain- 

As if I grant by copy twenty loacls of hafd 
tl^^fikixM. or twenty loads of maple, in the disjunctive, 

^ Tltut fiuh a cufitm exlfis nxiithin the tfonftud muaoft* 
\ Snch a tt^om did ixifti mud all tht tim f^c. 

fo 
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te be cut down and taken by the graritee m rfty 00.2/^.37.^ 

manor of Bale, there the grantee hath eledion 

to make choice of which he pleafeth^ becaufe 

ke is to perform the firft a6: of cutting down 

and taking them : but if I am to cut them 

downj and deliver them to the grantee^ theil 

have I the eledion. And obferve this diffe* 

fence touching this point of eleftion. 

If a grant be made in the disjundive of two 
annual things and things of continuance ; if 
die eleftion belong to the grarttor, and hcfail-^ 
fcth at the day to make eleftion, yet his eleftion 
is not determined, but continueth the fame af- 
ter the day that it was beforfc the day : but 
Otherwiie it is where things are not annual^ but 
are to be performed * umcd vice tantum. 

Therefore if the lord of a manor granteth 
by copy twenty trees growing upon ilack acre 
or white acre, to be cut down yearly by him- 
felf, and to be delivered to the grantee at fuch 
aday^ though the granitor fall at his day t6 
i^ke his.ele&ion, yet his election is not gone^ 
becaufe the thm^ granted are arinlial : but 
bd thefe trees been to be delivered to thd 
|iantee once oiily^ and not yearly, then by the 
Mute of the grantor at the day tiic ele(^on is 
devolved to the grantee. 

SECT. 3^LIIL 

i A K D thus much of the thing granted i 
^Jl\ a word of the inftrumcnts through whofc 
ids, as through conduit-pipes^ the lands are 

Eaddtim conveyed to the purchafer. I wilj 
K fpeak of thofc men that are ufed as in- 
ftniments by fpecial cuftom to prefentin court 

* Bkt once, 

H a /urrendcrs 
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furrenders taken out of court : Thefe I have 
fufficienily fpoken ipf already. I will here 
point only at thofe perfons that, by the gene- 
ral cuftom of every manor, are employed as 
neceffaryinftruments in cuftomary admittances, 
and will curforily examine the extents of their 
authorities, and the quality of their offices. 
The perfons I aim at are thefe •, 

1. The Lord^ 

2. The Steward^ 

3- The Underjieward. 

SECT. XLIV. 

TH E loFd*s authority confifteth chiefly in 
thefe things. 

1. In punifhing offences and mifdemeanors 
committed within his . precinfts ; as not per- 
formance of cuiloms, breach of bylaws, not 
difcharging of duties, and fuch like. 

2. In deciding controverfies arifing about 
the title of copyhold land lying within his 
bounds : and when he fitteth as judge in court 
p end debates of this nature, he is not tied to 
the ftria form of the Common law, for he is 
a chancellor in his court, and may redrefi 
matters in confcience upon bill exhibited, 
where the Common law will afford no remedy 
in the fame kind \ as to infift in one familiar 
example. If I furrender a copyhold to the ufe 
of a ftranger, upon confidence that, fuch debts 
being by me difcharged, he Ihall furrender 
back this copyhold ; I upon difcharge of the 
debts demand a furrender, and he refufeth ; at 
the Common law I werp left remedilefs, this 
being a bare confidence, a^d no condition; 

but 



I 



!})€ Compkdt Copyholder. loi 

but upon bin exhibitfd, xiq the lord*s court I 
(hall be relieved, for thelofci upon proof of the 
matter may feifc the copyhoMj and readmit me, 
according to the effedt of th^ C9trfidence. 

3. In admitting copyhold. ' A"ncl.in this cu^ Co.4.^/. 27. 
ftomary power of admittance thcMord doth 
fomewhat outftrip the fteward ; fof'.th^-Jord 
may make either admittances upon voiuhtany 
grants, admittances upon furrenders, adtnlt-.. , 
tances upon defcents, in any place where li^.--.". . 
pleafeth out of the manor, but fo cannot the" '!•'•.• 
fteward : and in giving licence to copyholders ••:'/ ^ 
to alien by deed -, and in this point of licence ^•;''/ 

the lord's authority doth exceed the fte ward's 
.authority. For though fome are of opini-oiii 
that it is both ufual and warrantable for the 
fteward of a manor, in abfence of his lord, to 
licenfe a copyholder in full court to alien by 
deed for as many years as he fliall think good, 
becaufe he is judge in the court, and befidcs 
the entry of it in the court-roll is in this man- 
ner, ♦ Ad banc curiam J. S. fetit licentiam do-^ 
mini dimiUendi^ (^c, cm dominus licentiam daty 
i^c. and therefore this licence being granted 
in the lord's name in full court, the lord fhall 
never enter for a forfeiture, but (hall ever be 
cftopped to fay the contrary, but that he did 
give licence : yet (under reformation be it 
Ipoken) I. much miftruft the truth of this opi- 
nion ; for this power of licenfing copyholders ■ 
to alien by deed is not cuftomary ; for then it 
were as proper to the fteward as to the lord, but 
if is a power of intereft annexed to the perfon 

• y. S, at. this court cranji$ the lord's U. V.' /a 'demifi^ 
.&c. tQ 'y^bom the ioid gives Ua^tt ^f* 

H 3 of 
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bf the lord in refped: (if -his eftate in the manori 
and not in anr Odier coUsuteral refpe&: anil 
therefore the vt&^f^ having a bare authoritf 
to execute what the cuftom o£ the nxanor doth 

, warrant, Without.doubt he cannot virlui£ agicn 
grant any unwarrantable Ucence to alien bj 
deed, fK>*more than to commit wafte \ for th« 
one a£t as well as the oth^ tendeth to th^ 
breach of cuftom, and both of them^ without 

.%a* fulBcient allowance, amount to the forfeiture 
of a copyhold : but by exprefs words in the 
ftcward's patent, or by fpecial authority given 
him by the lord, or by Tome particular cuilom 
warranting the fame, thefteward mayincoun 
lawfully hcenfe copyholders to alien as wdl aa 
f he lord may. And thus much of the lord* 

SECT. XLV. 

vT EWARD is derived from thofe W6 
^ words, Stede and Ward\ and fo any that 
doth fupply anothcr*s place, or that is in any 
employment deputy to another, may according 
to the truefcnfe ot the word be termed a ftcww 
ard ! as the h^ fteward of England^ becaufe 
the king appomteth him in divers matters t6 
cxercife his place i and fo the under-lheriff 
may be termed by the name of the flierifPs 
ftcward, being his deputy. And how properly 
the lord*s ftcward is fo named, any man may 
judge by this, that the whole authority of the 
ftcward is derived from the lord as from the 
head \ and net only fo, but withal he reprfr- 
fenteth the lord*s perfon in many employments: 
for in the lord's abfence he fitteth as judge in 
court to punilh offences, determine contsover- 
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flte, reditf$ injuries, and the like: and far- 
ther, feme things he petformeth in the lord^s 
name, arid not in his ovn name, for if the 
fteward adtnitteth any capyholder, or by fpe^ 
eial authority or particular cuftom licenfeth % 
copyholder to alien, this admittance and li- 
cence (hall be made in the lord's name, and 
the entry in the court-roU fliall be, ♦ ^odd(h 
nmis per JhuftaUum admijSl ei U<e$uiavit^ and 
Adt that the fteward did admit or licenfc. 
Therefore fince the ftewani hath this meafurc 
^ authority and confidence committed unto 
him, the lord fliall do very well to be very 
careiful in making choice ci his fteward ; for 
tf he be defeftive in any one of thefe three 
qualities, knowledge, truflr, or diligence, the 
lord ma/ be much prejudiced and damnified : 
therefore R Fkta wifely giveth the lord this coun« 
fel, t Prwideat fihi don^tms di SenefcaUo cir- 
am^ff& et fideU^ qui in kgihus c^nfu&iudinibus^ 
pe provinciify it officio Semfialcia fe cognofcaty 
et jura domim fui in omnibus tiuri affeHety fi»'- 
pt hallivos domini in fids erraribus et ambiguis 
fciat infiruere et docere^ quique egenis parcere^ 
et nee prece^ vel precio^ velit a tramite juftiti^ 
ieviarey et perverfi judicare. 

* That the lard adutttted and Uetnjid by the fttnuorJL 
I Lib. 2. cap. 72, p. 159. 

f Ibe Urd Jhouid fronjidi bimfilf nvitb a circumfpea and 
faithful fienuard^ ^who is knowing in the lanns and cufioms 
tf the itngdbm, and in the offia offieward% tatdiubo niiithe 
tHmii'ue io defend tis lord's rights upon ail otcajtons, and 
wtb knwoi bo%v tp infiruB and teach the lord's bailiffs when* 
ever thej err^ or are in any df^a^kj^ and who ivi/l be com-- 
fajponate to the poor, and neither by intreaty or bribe, de-viate 
from tbefatb ofjuflict, andgi<ue an Unjnfl fentenie. 

H 4 Thefe 
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*Thcfe ftewards for the moft part havc/gt- 
. tents for their offices, yet they may be r^ta^ined 
.by parol -, and this retainer by parol is as ef- 
.feftual in all points before difchame, as the 
^oft efFeftual inftitution by patent : for afte^i^- 
ard thus retained may take furrender out <rf 
Co.4y^^3o-^'^court, or make voluntary admittances, or any 
-Other aft incident to the office of a fleward, as 
.well as a fteward inftituted by patent. But in 
the king's manors a ftevard Gannot.be retained 
Co j^.fo^o.a, ^f parol by the mouth of the auditor or recei- 
ver ; but to make the fteward*s authority cur- 
rant, efpecially to make voluntary admittances, 

• it is necellary he have a patent, and then, by 
virtue of his patent, without any fj^eciai authd- 

• rity or particular cuftom, he may juftify the 
.making of any Voluntary admittance uponef- 
chcats or forfeitures, or the doing of any ad be- 
longing to this office. But though he may ex 

. pfficio do thofe things without fpecial warrant, 
.yet duty binds. him, before he make any vo- 
luntary admittance, to inform the lord treafu- 
rer of England^ the chancellor, and barons of 
. the Exchequer^ or any of them, for his better 
•direftion, and the king's better benefit. The 
law is not very curious in examining the imper- 
feftions of the fte ward's perfon, nor the un- 
lawfulnefs of his authority; for be he an in- 
^ fant, or non compos mentis^ an idiot, or luna- 
tick, an outlaw, or an excommunicate, yet 
•what things foever he performeth as incident to 

• his place, can never be avoided for any fuch 

• difability, becaufe he performeth them as a 
judge, or atleaft as cuftom's inftrument: and 
for his authority, though it prove but counter- 
feit if it come to exaft trial, yet if in appear- 

^ ' - ancc 
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ance or outward Ihew it feemcth currant, that 
isfulBcient. As if I grant' the. ftewardfhip of 
my manor oi Dale by patent, and in the pa- 
tentee's abfe;nce ail'ranger by ray appointment 
keepeth court, this is authehticskl. If a grant 
of a ftewardihip be made to one, and for fotnc 
fault or defcft in the grant it is avoidable, yet 
courts/ kept by him before, the avoidance (hall 
ftand in foix:e ; and whatfoever he did as ftew- 
ard is ever unvoidable; As if a corporation 
retaineth: a fteward by parol, and he keepeth a 
court, puni0ieth*.ofFcnces, decideth cpntrpver- 
fics, taJceth.fumenders, maketh admittances 
either upon furrendcrs or defcents ; thefe adts 
being judicial flaall ever ftand for currant, 
though • hisr authority be grounded upon a 
wrong foundation, foir a corporation cannot in- 
ftitutc any fuch officer without writing. And 
fo if the king's, auditor or receiver retain a 
.fteward by parol, he may lawfully execute any « 
judicial ad •, but things which he performeth 
as cuftom's inftrumcnt, nor as judge, fuch as 
are voluntary admittances, neither in the re- 
tainer by the corporation, not, in this retai- 
ner by the king's officers, ihall any whit 
bind : but if a ftrangcr, .without the appoint- 
ment of the lord, or conftm of the right ftew- 
ard, or without any colour of authority, will 
of his own head conne into a manor and keep 
a court ; it feemeth that the performance of ^ 
any judicial duty, or the executing of any. a£t 
whatfoever, will not be warranted, cfpecially 
if the court be kept without warning given to 
the bailiff by precept, according to the cuftom. 
The office of .a.fteward may be forfeit three 
manners of ways. / 

I. By 
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I. %f Abufir. 
7. By Nam^* 
3, By RifB^er* 

u By jihifar. As if the ftei9^ bum the 
court-rolls, or if he taketh a bribe to wink at 
any offence, or ufe partiality in any cauie de^ 
pending bdfore him •, thefe and the tike 9bo- 
fes will make him fiitged to a forfeiture. 

2. By Nonufer. As if the fteward by hfe 
patent being tied to keep court at certain dm^ 
of the year, without rcqueft to be nftade by the 
lord, faileth, and by hi» failure the kird rtctW^ 
any prejudice, this is a forfeiture. But if the 
lord be not damnified, then this nonufer is n6 
forfeiture. As if a parker attends not for the 
fpace of three or four days, and no pi«judioe 
or damage happeneth in the interim, this is no 
forfeiture. And in offices which concern the 
adminiitration of juftice, or the cofnin6n-< 
wealth, die law is more ftrift than in thefe of- 
fices which concqp private men ; fbr where an 
officer ex officio^ or of neceffity, ought to at^ 
tend for the adminiffaration crfjuftice, or for 
the good of the commonwealth, there nOn-ufer 
or non-attender in court is forfeiture, though 
this be prejudicial to no man ; as die office of 
the chamberlain in ihtEsctbequerj apfotonotarf, 
tlerk of the warrants, tpcigmter^ filazer^ or 
the like in the common pleas ; becauie the at* 
tendana of thefe and the like officers is of ne- 
ceffity for the adminiftration of juftice : fo the 
attendance of the clerk of the market is of ne* 
eeifity for the good of the commonwealth, and 
fo is holding of the fherifPs tourn, Wc. 

By Refiner the office of a ftcward may be 
thus forfeited : If the fteward tied by his pa- 

tcnc 
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tent toJkeep cjomt upon a demand or requeft to 
be made bv the lord, if the lorddemandethor 
requcftcthhimtokecpacoun, and he faileth 5 
this is a forfeiture, though the lord be thereby 
ixyching damnified. And thus much of the 
ftewandL 

SECT. ;XLVI. 

* 

THE underftewanj is the fteward's depu- 
ty, and fometimes appoint^ by writing, 
fometimes by parol : and the extent of his au- 
diQrity is as great as the fteward's own autho 
rity, and his office confifleth in performance of 
the felf-iame duties that the high fteward hinr>- 
ielf is to perform : only in this point the power 
of the fteward goeth beyond the power of the 
Wnderfteward j that the fteward can make an 
sdmittancc out of courr, and it (haU ftan4 
good, if entty be made in the court-roll, that 
he diat is admitted hath paid his fine and hath 
done fealty ; but the underfteward, though he 
may take a furrender out of the court, yet he 
cannot make any admittance out of courts 
without Special authority or particular cuftom^ 
Some have thought that an underfteward 
may be made without fpecial words in the ftew- 
ard's patent authorizing him to make a depu- 
ty •, but furely, fince it is an office of know- 
ledge, truft and difcretion, it cannot, unlefs \% 
be in cafes of neceffity. As if an office of 
ftewardfhip defcend unto an infant^ he may 
make a d^uty^ becaufe the law prefumeth he 
is himfelf uncapable to execute it. So if it be 
granted to an earl, in refpeft of the exility of 
the Qi^ce in a bafe court, and of the dignity of 
I th« 
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the perfon^ who is * pr^epqfitus comHatis^ and 
had in ancient time the charge and cuftody of 
the whole fhire, whofe. attendance the law in- 
tendeth to be moft neceflary upon the king and 
the commonwealth: -therefore it is. implied in 
law, for the conveniency, that he may make a 
deputy, for whom he ought to anfwer. This ' 
is one obfervation touching undcirftewards : In 
admittances made by underftewards, as well 
as^ in admittance^ made by the ftcwards then> 
felve;s, it is good order to exprefe in the copy 
and ill the court-roll the. name of the under- 
fteward or the fteward •, becaufe in pleading 
any admittance a man muft fay that he was ad- 
mitted by fuch a one underfteward or fteward, 
naming his name. And this.fhall fuffice touch- 
ing the manner and means of granting copy- 
holds. Suffer me now in the fourth place to 
point at the feveral eftates of copyholders, to- 
gether with their feveral qualities incident to 
their feveral eftates. 
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SECT. XLVII. 

L L eftates whatfoever may. be reduced 
to one of thefe three heads : 

^^ I. Inheritance, 

2. Frank-tenant, 

3. Chattels. 

All inheritances are of two forts •, either fec- 
fimples, or fee-tails. ^ 

Oi fee-fimples fome are determinable, fome 
are undeterminable. 

. *•- - 

* Warden of the cmnty, . 

3 Deter- 
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Determinable, as where land is given to a 
man and his heirs for fo long time as PauVs 
fteeple fhall Hand. 

Undeterminable, as where land is given to a 
man and his heirs without farther limitation. 

Oi fee-tails fome are general, fome are fpe- 
cial. 

General, as where land is given to a man and 
the heirs of his body, or heirs males or ftmales 
of his body. 

Special, as where land is given to a man and 
the heirs, males or females, which he fhall be- 
get of fuch a woman. 

All frank-tenants are of two forts ; either 
created by the adt of the party, or by the aft of 
the law. 

Of frank-tenants created by the aft of the 
party, fome are determinable by death, fome 
by collateral means. 

By death, as eftates granted, during the life 
of the grantor, of the grantee, or of a ftranger. 

By collateral means, as eftates granted 
* quamdiu fuerit innupta^ to awidow, +j«/?w- 
iiu remanferit vidua ; or to a minifter, J quam^ 
diu facer dotium exercuerit. 

Of frank-tenants created by the aft of the 
law, fome are frank-tenants Jimpliciter^ fome 
[ecundum quid. Simpliciter^ as the eftates of a 
tenant in dower, of a tenant by the courtefy, 
of an occupant, a tenant in tail after poffibi- 
lity of iffue extinft. Secundum quid^ as the 
eftates of a tenant by ftatute merchant, ftatut^ 

* Aj long as Jhe Jhall be\ unmarried, 

f Jls long as Jhe Jh^all remain a ^widonu. 

X As long as he Jhall exercijp the ojffice of a prstjf, 

ftaple. 
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ftaple^ and rfgirV ; who though thcf arc to h^Vft 
the land but for fo many years as will give H 
plenary fatisfaftion to their debts, yet by the 
ftatute of fVeftminfier 2. they may maintain 
an afllfe, which no other tenant havmg but si 
chattel can have* 

All chattels are either certain^ of incertaini 
Of chattels certain ^ fome are in themfelves ccr^ 
tain, fonUe are made certain by relation to a 
certainty. Certain in themfelves, as wherd 
lands are granted for 20, 30, or 40 yearsi 
Certain by relation to a certainty^ as where 
land is granted for fo many years as Ji S. hath 
acres orland. 

Of incertain chattels, fome jkre ihcertain irt 
their commencement^ fome incertiin in theiif 
determination. 

In their commencement j as where a guar^ 
dian hath an eftate during the minority of a 
hein 

AUthefe cftates, either by thegi&fteraiorl^ 
the particular cuftoms of manors^ are of copy- 
holds as well as of freeholds : in what manner 
Oi.4./2>/. 23* foever an eftate in fee-firtiple is warranted by 
the cuftam^ moft inferior eftates are by impli- 
cation likewife warranted. All frank^enants 
created by the aft of the party j the eftate of art 
occuparitj and all chattels whatfoever^ with* 
out any other particular cuftom^ are hereby 
warrarttedi 

But the law is othcrwife of eftates in dower^ 
Gb4./tf/.2i./i. by the courtefy, by ftatiite merchant, ftatute 
ftaple, of elegit : for as long as fuch a copy-* 
hold, by the cuftom of the manor grant^ble in 
fee-^fimple^ continueth irt the copyholder's 
handS) it is not liable to arty of thefe eftates i 
. "^ . but 
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but if once it cometh to the lord byefcheat, 
forfeiture, or by other means, fo long as it re- 
maineth reunited to the manor, it is in the na-* 
ture of a freehold, and fhall be fubjcft to th« 
charges and incumbrances as land at the Com<^ 
men law. And howfoever by implication thefe . 
eftates are not allowed in copyholds continuing 
in the copyhold poffeflion ; yet by particular 
cuftom the wife may be tenant in dower, the 
hulband tenant by the curtefy, a ftranger te* 
iiant Iw ftatute merchant, ftatute ftaple, or/&- 
l%t^ or a copyhold, retting in the copyhold, as 
well as if it retted in the lord. Whether an 
cftate-tail, or an ettate-tail after poffibility of 
iffue extind, which ha,th a neceffary depending 
upon an ettate-tail, may by any particular cu^ 
torn be allowed^ that I may difpute, but can-' 
not determine ; for it is vexata qujftioy much 
controverted, but nothing concluded, I will 
briefly touch the reafons alledged on both fides- 
They which are againft the validity of intails 
by fpecial cuftom do chiefly urge thefe two 
reafom : that no cftates-tail were before the 
ftaL de donis conMtionalibuSy but all inheritances 
were fees conditibnal i and the ftatute being 
made 13 £. i. which is within the memory of 
man, it cannot be that any fpecial cqftom^ 
have my commencement fince the ftatute; for 
then a cuftom might beein within time of me- 
mory, which is altogetner repugnant to the 
rules of cuft9m- 

Two great inconveniencies would enfue if a 
copyholder might be intailed by fpecial cuftom* 
becaufe fieither fine nor common recovery can 
bar it ; fo that he hath fuch an eftate, that he 
cannot of himfelf, without the aiTent of the 

lord^ 
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lord, difpofe of it either for the payment of \ 
his debts, for the advancement of his wife, or 
preferment of his younger fons. 

SECT. XLVIIL 

TH E main reafons infifted upon in de- 
fence of intailing copyholds are thefe. 

1. In divers manors they have been from 
time to time not only reputed as tenants in 
tail, but in every man's mouth termed by that 
name. 

2. A formedon in the defcender lieth of a 
• copyholder, which writ none can bring but te- 
nant in tail. 

3. A remainder limited upon fuch an eftatc 
in fuch manors hath been allowed, and there- 
fore is no fee conditional ; for upon a fee, whe- 
ther abfolute or conditional, a render, can by 
no means depend. 

4. It is a common ufage there by a recovery 
to dock intails of copyhold, or to defeat thefe 
eft^tes by prefentment that the copyholder 
hath committed a forfeiture, and fo the lord 
to feife, and then to furrender it to the purcha- 
fer : and therefore there is not that inconve- 
nience which is fuppofed in the copyhold, /«- 
licet ^ want of power to difpofe of fuch an eftatc 
without the lord's confent. 

5. Much inconvenience would depend upon 
this, if copyholds might not be intailed ; for 
it would tend to the fubverfion and dcftruftion 
of many mens eftates, which from time to 
time they have enjoyed without contradidlion : 
and therefore foi: the quiet of the common- 
wealth 
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Wedth^how neceflary it is that copyholds flibulA 
be intailed, let any man judge. 
- Thus much of the feveral eftates of the co- 
pyhold : a word of their feveral qualities inci- 
dent to feveral eftates^ 

SECT. XLIX. 

WHAT qualities foever are neceflarily 
incident to eftates at the Common law^ 
are incident to eftates by cuftom. In illuftra- 
ting this I will confine myfelf to the difcufling 
ofthefe two points. 

1. What words will create copyholds of in- 
heritance, and what copyholds of frank-tenant; 

2, How copyholds of inheritance fhall de- 
fccnd. 

Touching their creation, copyholds of inhe- Co. 4.//.i9* 
ritance and copyholds of frank-tenement are 
created by the fame words that inheritance and 
frank-tenement at the Common law are crea- 
ted by. 

If a copyhold be granted to a man and to his 
heirs males, or heirs females ; if to a man * H 
fanguini fuo hareditabiti -, if to a dean and chap- 
ter, or to a mayor and commonalty, without 
any exprefs eftate, or without a limitation of 
feme inferior eftate : in all thefe grants a pef- 
feft eftate in fee pafleth. 

And fo peradventure if I furrender a copy- 
hold to a man and his heirs, and he, reciting 
this eftate, refurrendereth in the fanie nlan- 
ner to me that I furrendered to him, not 
making any mention of my heir ; yet this reci- 
tal feemeth fufficient to pafs a good fee-fimple* 

* And /« bis inheritable bM* 

I So 
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So tf I iunvndttr tuito you askrge aA ^S^mt 
as J. S. hath in his mwior of D* and he hft^i 
a fee-fii^e ki hi^ niam>r > it is feoieMrhat: pro^ 
bahle thit an eftate in fte-fiiD^te diduld pafi, 
by reafon of his relation^ wiyiout the WcH'd i^^^i. 

If a copyhold be furrendered to a man * ^/ 
feminifuo hareMtibilidt cdrpore\ or to a man 
•f- ^/ b^eredibus ex ipfo procreatis^ or to a man in 
^arlk-marri^e with his wHfe i in thcfe grants 
an dlate-tail pafTeth in the firft without the • 
word hei^s^ m the frcond without the wofd 
icif^y in the third without either. 

If the king by his fteward granteth a copy- 
hold to a cmtfi and to his heira-males, or heirs- 
females ; no fee-fimple paileth, becaufe te 
lord nerer intended to^pa^ fuch an eftate. 

If a copyhold be granted to an abbot smd 
tohisheirs^ an eftate tor life only paflcih. I 

So if I grant a copyhold to a man in i^ 
iimple :|; ac fangnini fuo in pirptuum^ or §^' M I 
^iffipi^ fms inperpetttom ^ ret the word heirs wart- 
ting, no greater eftate than for life pafleth. " | 

The fame law is, if a copyhokl be granted 
to a man and to his heirs as k>ng as J. S. ih$ll 
Kve J this is only aii eftate '^pMramre vie^ And 
a render limited upon this eftate is good. 

But if a copyhold be granted to a man and 
to his heirs as long as fuch a tree fhail grow in 
fuch a ground ; this is a good fee^ And a f^ 
der limited upon it is roid. 

• Jmi to the MeritaMe ft$i 6f Bh htfy. 
+ And to tbe heirs begotten iy Mm, 
if And to bis blood for e<ver. 
4 To bim and bis ojjtgm for (ver. 
«« Af emberU Hfe. 

If 
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If a copyhold be granted to J. S. and J. N. 
t et baredibus^ tftey are joint-tenants for life 5 
and no inheritance paffeth unto either, becaufe 
6f the tinfceteilntjr for want of this word J juts : 
bit if a c%h6ld be gf*ited to 7. 5. only fef 
htefdiBUii i ^otrd fefe-fimple p^fleth >*^ithout 
theword jy«/j. 

If a edijyhold bfe granted to a man f ef ha- 
teJihSj an eftatc-f ail ddth not pafs, for want 
rf the ^ords § di corpore. And if a copyhold 
be granted to a fnan ** et liheris aut fuerls fuis 
* coffnre % afi eftate-tail doth hot pafs, fot 
want of this Wofdteri; for what eftates foevel" 
Ifeifitails fiiicc thfc ft^tute f-^ de donis conditio^ 
ilcMhts were fet-fimples conditional ; but thii 
toiild bfe no fee-fimple conditional before th6 
ftatute,- without the word beirs^ and therefore 
no intail fince the ftatute. And for thfe fani6 
Wafoti, if fli c6pyhbldi)e granted to a man and ' 
to the iffu6s males of his body, an eftate fof* 
Hfc only paflHth. 

If a copyhold begranted to a man^, withcui 
b^Ifihg ainy certain eftate by implication of 
law, an eftate for life only paffeth : and if I 
grant a copyhold to three jj babendum fucctf- 
fivi^ they are joint-tenants, unlefs by fpecial 
caftorti the word fiicceffivly make their eftates 
fevml. Thus much touching the creation of 
txipjhM eftates. 

\ And heirs. % His. ^0/ lis iafy. 

•• Aftd to bis tbiidren or ijfue of bis i^. 
tt Of cotuStional lifts, 
a To hold fuccejfively. 
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SECT. L. 

TH E defcents of copyhold of inheritance 
are guided and diredted by the rules of 
the Common law, as well. as the creation of 
copyhold eftates. 

If a copyholder in fee-fimple, having iffue a 
fon and a daughter by one venter, and a fon 
by another venter dieth, and the fon by the 
firft venter entereth and dieth, the land (hall 
defcend to the daughter ; * ^ia foffeffio fratrii 
de feodoftmplici facit for or em ejfe haredem. 

But if a copyholder in tail have iffue a fon 
and a daughter by one venter, and a fon by an- 
other venter, and dieth, and the fon by the 
firft venter entereth and dieth •, the fon of the 
fecond venter (hall inherit. 

if a man have iffue a fon and a daughter by 
one venter, and a. fon by another venter, the 
eldeft fon purchafeth a copyhold in fee, and di- 
eth without iffue -, the daughter Ihall have the 
land, not the younger fon, becaufe he is but of 
the half blood to the other. ^ 

If a man hath a copyhold by defcent from 
his mother's fide, if he die without iffue, the 
land (hall go to the heirs of the mother's fide, 
•and fhall rather efcheat than go the heirs of the 
father's fide : but if I purchafe a copyhold, and 
die without iffue, the land ftiall go to the heirs 
of my father's fide-, but if I have no heirs of 
my father's fide, it Ihall go to the heirs of my 
mother's fide, rather than efcheat. 

• Becaufe the brother's poffejfion of a fee-fimfle^ makes 
ihe fifler heir^ 

M 
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If there be father, uncle and fon, and the 
fon purcliafeth a copyhold in fee, and dieth. 
without ifllie ; the uncle (hall inherit, and not 
the father, becaufe an inheritance may lineally 
defcend, but not afcend. 

If there be three brothers, and the middle 
brother purchafeth a copyhold in fee, and di- 
eth without iflue; the eldeft Jhall inherit, be-; 
caufe the worthieft of blood. ' 

If there be two coparceners or two tenants 
in common of a copyhold, and one dieth ha- 
ving iflue ; the iflue ihall inherit, and not the 
pther by the furvivorfliip : but otherwife it is 
of two joint-tenants. Should I give way to 
my pen, and write of this theme till I wanted 
matter to write on, I fliould make a large vo- 
lume in dilating this one point ; therefore I 
will contradt myfelf, intreating you to fupply 
by your private cogitations what I have either 
wiDingly or unwittingly pafled over in filence, 
only take this caveat by the way. 

Though all qualities neceflarily incident to 
cftates at the Common law are likewife inci^, 
dent to copyhold efl:ates -, yet the law is not Co.^/ol.iz.a; 
fo of collateral qualities without fpecial cuflom ; 
and therefore a gopyhold ftiall be no aflets to 
the heir. • 

A defcent of a copyhold fliall not toll an en- 
try. A furrender made by tenant- in tail (ad- 
mit a copyhold may be in tailed) or by a baron, 
of a copyhold, which he hath in right of his 
wife, Ihall make no difcontin^ance •, becaufe 
thefe are collateral qualities, and not neceflarily 
incident. . 

Thus much of the feveral eftates of copy*, 

holds, together with their feveral qualities in- 

I 3 cideM 
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Client to their feyer^l eftatps. I p^rM npip in 
the 4fth place to examine hqw c^p^jj^Jg^n ^ 
to implead and be implp^p4' 

SECT. LI, 

ACOEYHp][.pE^ ctpn9] W iiW 
aftipn wal, or that fayqureth pf fhp fe^- 
ty, or hath a deperidanc?; ^pQO ^ji|e rwjty, im- 
plead or be impleaded in ^qy qt^fsr po^tt ^ut 
the lord's court ^or or cppcerning |>j§; cppy- 
hold : but iri aftions ^hst^ are me? ^y* pefi^flf4 
he may fue or be lued at tlip pppiq[iqnt^W. 

If a copyholder b^ puft^4 ^ ^.^ 99I?X^tt 
by a ftranger^ he pj^nnpt iqipjef d Th^m i^ thg 
king's writ, but by plaint m' tqe |wd*^ ci?^^ 
and (hall make prqteftatioja tq profecute tte . 
h^it in the nature of an affife oj^ noy.ti ojffip^ 1 
of an aflifeo^ nriortdar^'cFftpr, pf j\ fprfa^^^g \ 
in the defcender, reverfer, ojr ^emaind^,' or 1^ I 
the nature of any other writ, a^ I^ faijfe fti^l ; 
require, a.nd Ihali put in Ple^, 4^JfroJeq^^^^di> 

lif a copyholder be pufted by the ipjjQ^ |)e ' 
cannot ms^intain an af^ff at the CQm9ipp"|i\>j^ 
becaufe he wanteth a fi:anl?:-it:enai;i^; hut Jig 
may have an aftion of t^efpaft agairil lpt\m a{ 
the Common law : for it is againft reafon^ tbi^ ' 
the lord Ihould be j udgc \?here l^e. h\mf^ fe a 
p^'rty- 
. . ; If in a plaint in the lords'^ court touchiMj 
the title of a copyholder, th^ lorid giyctK^ faue 
judgment, he cannot main^ii^ '^ writ pf f^e 
^ Judgment ; for then h? fjipgl^ he ifcftpred tp^ 
frank-tenant, where he loft none. 

No copyhojder of bafe tenure m ajicicnt 
demefoe can maintain a, writ pf DrQit cfof^y or 

a writ 
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9 mit of Afyijirwirum : buc cefiants of fraok^ 
tofiure ia ancient d^mcfne can. 

A copyholder that may cut down timber* 
trees by cuftom, by licence of the lord maketh 
4 leafe for years, the leflee cutteth down trees % 
the copyholder ihall not h^ve a writ of wa(le^ 
but fliall fue at the lord's court to punifh this 
wafte. 

If a feme dowable by cuftom of a copyhold 
by pUint in the lord's court recoveretK dower 
an4 damages, no aftion c^ debt Ueth at the 
Common law for thefe damages, becaufi^ tha 
9&ioA, thwgh it be in it&ltp^ribnal, yet it 
dep^ndetb upon thf really. 

If a copyholder maketh a leafe by copy for 
ye^, or by 4eed with licence, an a&ion* of 
debt Uf th for the rent referved upon either 
le^ at the Cosnipan law : but I mych doubt 
whether he c^ avow ibr the rent either in the 
onf or in the other* any more than C^uy qui 
l(/i, before the ilatute ^JH, 8. a^. id. coukj: 
avow for the rent referred by him upon a leaDb 
for years, and yet he could maintain ^n a£fcion 
(^ debt for fuch a rent, becauie an adkion of 
debt is gremnded ufion die contrafl. 

If a ftranger cut down trees arowbg in the 
copyhold ground, an action «r trefpafs lieth 
%% the CotBmon law againft him : h doth it 
againft the lord, where he cutteth thenfidown 
when by cuftom they belong to the tenant \ 
becaufe this is a mere perfiuial adion^ and da- 
mages only are to be recovered. 

And tf a copyholder without Kce nee ma-- 
keth a leafe for one year* or with licence ma- 
keth a le2^fe for many years,, and the leflee be 
eje&ed \ he IhaU not fue in the lord*s court by 

I 4 plaint^ 
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pUint, but fliall have an ejeHio firrme at th^ 
Common law, becaufe he hath not a cufto-. 
mary eltate by copy, but a warrantable eftate 
by the rules of the Comnlon law. Thus 
jnuch of the manor how copyholders are tQ 
implead and be impleaded. 

SECT. LIL 

IC O M E now, in the fixth place, to Ihew 
under what ftatutes copyholders are com- 
prehended. Copyholders are comprehended 
under ftatute, either by exprefs limitation in 
precife words, or by a fecret implication upon 
general words. 

By exprefs limitation in precife words : h% 
by the ftatute of i R, 3. cap. 4. it is exprefly 
provided, that a copyholder, having copyhold 
land to the yearly value of twenty-fix Ihillings 
and fix pence above all charges, may be im- 
panelled upon a jury as well as he that hath 
twenty fhillings per annum of freehold land. 

So by the ftatute of i E. 6. cap, 14. it is 
exprefly provided, that upon the diflTolution of 
abbies and monafteries copyholds Ihould con^ 
tinue as they did before the ftatute, and Ihould 
fall into the king's hands. 

So by the ftatute of 2 £. 6, cap. 8. it is ex- 
prefly provided, that the intereft of a copyhold 
fliould be preferved, notwithftanding it be not 
found by office after the deceafe.of the king^s 
tenant. 

So by the ftatute of i Mar. cap. 12. it is 
exprefly provided, that if any copyholder bcr 
ing yeoman, artificer, huft^andman, or labou- 
rer, and being of the age of eighteen or more, 
I undVf 
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tinder the age of fixty, not fick, impotent, 
lame, mainncd, nor having any other juft or 
reafonable caufe of excufe, upon requeft made 
by any man in authority, refufeth to aid ju- 
fticcs in fuppreffing of riotous perfons -, that 
then immediately he (hail forfeit his copyhold 
to the lord of whom it is held during the co- 
pyholder's natural life. 

So by the ftatute of 5 Eltz. cap. 14. it is 
exprefly provided, that the forging of a court- 
roll, to the intent to defraud a copyholder, 
,fliall be as well punilhable as the forging any 
other charter, deed, or writing fealed, where- 
by to defeat a copyholder or freeholder. 

So by the ftatute of 1 3 Eliz. cap. 7. it is 
exprefly provided, that the copyhold land as 
well as the freehold land of a bankrupt iliall 
be fold for the fatisfying of the creditor. 

So by the ftatute of j 4. Eliz. cap. 6. it is 
exprefly provided, that if any of the queen's 
fu^efts goeth beyond the feas without licence, 
that then the queen fliall not only take the or- 
dinary profits of the fugitives copyhoid land 
as they arife, but Ihall let, fet, and make grants 
by copy, and ufual woodfales, and other, 
things, to all intents and purpofes as a tenant 
* pro term, durante vita may do. 

So by the ftatute of 35 Eliz. cap. 2. it is ex- 
prefly provided, that if any perfon or perfons * 
being convifted of recufancy repair not home 
to their ufual place of abode, not removing 
from thence above five miles diftance, that 
then any perfon or perfons thus offending Ihall 
not only fprfeit their freehold land to the 

• For t^rpi of bis hfe m^ Jk^ 

i^uecn. 
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queeH, ^y t withal their copyhold land to the 
^rd or Iprd^ of whoiq it is holden. 

Thus hava \ fhewecl in brief under wh^tfta- 
tutes cQpyhoWer^ ftff comprehended by exprcft 
Jimitvion in prpcife words. Now I will lh?w 
you £^ briefly ^s I c»n under what ft^tutes they 
arc eqniprhepded by ferret implication upof} 
general words. 



s 
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O M E hold that all ftatute^ that fpcak 
generally of tenants extend to tenants by 
copy : hut it is much to be feared that we ftw 
wander from the truth, if we give credit to 
this conceit ; for if we perufe the ft^tirt^s, ff | 
(hall meet with an infinite number of theui tb* 
fpeak generaliy of tenants and yet touch not «^ | 
hants by copy : wherefore m)t giving way to i 
this opinion, z^ being crroR^QUS^ I wiU (^ j 
you. down an infallible rute, which Y^iU wl? | 
direft you 'y^ the expofition of th^ gf nfwl 
words in ftatutes ; and that is thus* 
Ub. j./J. 8. When jyi a^ in parliament ^Itpreth thP ft^ 
vice, tenure or intercft of the Japd^ ©r Ptte* 
thing ia prejudice of the lord» or of the eiiftoiP 
of the manor, or in prejudice ©f th§ tfajntj 
there the general words of fuch ^ %^ X\ par- 
liament extend not to the copyhpld : but wh* 
an aA is generally made for the gQ04 of tilP 
commonwealth, and no prejudice may *ccrjc 
by reafon of the alteration of ^y intereft, fe^ 
vice, tenure (Mr cuftom cf thf manor, thfi* 
ufually copyholds arc within the general pW'' 
view of fuch a(ils. 

The 
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The ft^tute of W'efim. 2. cap. j . pf iptail^ 
cxtendeth not to cppyholds, becaufc it Wpul4 
be prejucjicial fo the lord -, for by this ri^eans 
^ terjurp is jltefed : for the dpneie in t^ij, 
without any fpecj^ rcfervatjon, pught ^p IjpUl 
rf the donpr by thp fame feryipe t\\z% ^e donof 
holdcth oyer. Befides, the wpfcU pf the fta:? 

mi Jut mff^ifefli exfir^Jfa d^ f4et^Q alfervetfir i 
which prpy^th, thsjt the intent pf thp ftatute 
wjfith^t no hefeditamenf: fl^puld he intaile4 
vrajin diis ftafuje, t>ut fuch an qne as cithcj? 
was given, py ^(: leaft may \^ given, by charter 
of died J but cppvholds arp no fuch hereditar 
mcpts, and therefore not wifhin the ^qdy of 
the a^. Tfet is is holden, th^t cuflom with 
the coopqatipo pf tl^e ftatute ^ill make an 
cftate-tdi. 

the ftatute gj; * fF. z^ c(ip- 2Q. which git 
• vcth the Elegit^ p:^tcndcth not ^p cqpyhoI(i, pe« 
ca^fe it would be preju4iei*ll tp ^he lord, afl4 
a breach of the cviftpm, \)m ^W ftrv^ger ilipi44 
have intereft in the lands holden by copy, with- 
out the admit^cf and. oj^ii^ty allowance of 
Ae lord. 

The ftatute of \6 fi.^ 2. f^. 5. w^gI^ ma? 
kcth \t a forfeiture of lapds, ^enetn^^ts and 
nereditaments to the purcH?fi?r 9f ^3jcp.;p.p[iU7 
nicarion^ bulls, £sff. in tlip cpurt pf R^i/m^ 
fgainft the king, ^c. extend^th not tp copy- 
iioidi l^caulg it would be prejudicial to th? 

* Sav. 67. pi. 138. RoJ. Abr. 888. ^ro, Cv- 44^ 
*^*'*'- 433- OW Bcnl, 163. 3 Co, Rep. 9, 6Vin.Abn 
169. pi. 4. 3 I^e^d Sut. Law 12^. zlnft. 396. GiUv 
Tea. 185, Suppl. to Cooke's CoDipl. Copyhold. 103. 

lord 
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lord to have the king fo far interefted in his 
copyhold without his confent. 

The ftatute of 2 H, 5. cap. 7. of hereticks 
extends not to copyholds : for though the lord 
of a manor is yearly to receive a benefit, in 
having the lands after the year and the day for- 
feited unto him -, yet becaufe the king is a 
Iharer in this forfeiture, therefore lands by co- 
py are not comprehended under the general 
words : befides, the ftatute fpeaketh of the 
king's having * annum, diem et vaftum of thefe 
lands forfeited for herefy, as in lands forfeited 
for felony ; whereby it appeareth that the mea- 
ning of the ftatute is, that fuch lands only 
Ihould be forfeited in which the king by the 
ordinary courfe of the law ftiould have * an^ 
numy diem et vaftum, if the tenant of them had 
committed felony ; but fuch lands are not 
lands by copy, for if a copyholder committeth. 
felony, his copyhold is prefently forfeited to 
the Lord. Therefore copyholds are out of thq 
. general purview of this ftatute, 

SECT. LIV. 

TH E ftatute of 27 K 8. cap. 10. of ufes 
toucheth not copyholds, becaufe the 
tranfmutation of pofleffion by the fole opera- 
tion of the ftatute, without allowance or the 
, lord pr the agreement of the tenant, would 
tend to the prejudice both of the lord and of 
the tenant : and the branch of the fame ftatute i 
Which fpeaketh of jointures toucheth not ca» ' 
py holds, becaufe dowers of copyholds are war- 

* Jbi ytar^ day, ami mjafie. 

ranted ' 
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ranted by fpccial cuftonl only, and not by the 
Common law, or by the general cuftom. 

The ftatuteof 31 H. 8. cap. i. and 32 77.8. 
cap, 32. by which joint-tenants and tenants in 
common arc compellable to make partition by 
a writ * de partitione facimda^ as copartners at 
the Common law, touch not copyholds •, be- 
jcaufe this alteration of the tenure without the 
lord's confent may found to the prejudice of 
the lord. 

The ftatutc of 32 H. 8. cap. 28. which con- 
firmed! leafes for 2 1 years or three lives made 
by tenants in tail, or by the hufband and wife 
of the lands of the wife, toucheth not copy- 
hold : for the ftatute fpeaketh of leafes made 
by deed only , fo that the intent of the ftatute 
is to warrant the leafing of fuch lands only as 
are grantable by deed, but fuch are not copy- 
hold lands : for though they may by licence of 
the lord be demifed by indenture, yet in their 
own name they are demifable only by copy, 
and therefore out of the general purview of the 
ftatute. For the fame reafon the fame ftatute 
cap. 34. which giveth an entry to the grantee 
of a reverfion upon the breach of a condition ^ 
by the particular tenant, toucheth not co- 
pyholds. 

SECT. LV. 

TH E ftatute of 17 £. 2. cap. 10. which 
giveth the wardfhips of idiots land unto 
the king, toucheth not the idiots copyhold •, for 
thereby great prejudice would accrue to the 
lord. 

. * for making fartition. 

But 
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Co.4/fl/.3o.*. But the ftatute of hhrtohi cap, 1. 

giveth datiiagfes to a feme iipon a feco^fcfjr y 
a writ of dower, where the birctti dkth Med, 
extcndeth to copyhold. 
^ So that the ftatute of /ire/??». 2. r«/. j; and 
the three feveral. branches of the fifme ttitiitei 
K the one, which giveth the cut in vtiA upoii 
« difcontinoance madfe by the baron, 1. the fe^ 
tond, which giveth the teceit unto the fern* 
upon the baron's refufal to defend the *rifc*s 
tidcj 3. and the third, v^hich giveth i j^id ei 
deforceat to particular tenants, ejttends to (3^ 
pyhold. 

So that the ftatute of 31 i7. 8. idp. ij* of 
Monaftei-. which provideth fot fhe iVoidanrt 
of doubhng of eftates, jtnd the ftattfte pH-. 
S.cap,^. againft champerty, and buying ctf fi- 

Co. 4./^/. 26. tigious titles, andf^. 28. which giveth an (in- 
" try in Keii of a cut in vita^ extend all to copy- ^ 
holds ; becaufe thefe ftatutes ar6 bfeneficiaf to 
the commonwealth, ancf not ^t all pfejudict^ 
to the lord in- the aheration of tenure, cftatq 
fcrvice, fcfr, 

So the ftatute of 4 H. /. ^ap. 24. of fiAtd 
cxtendeth to copyholds ; for if a copyhddt? 
be diffeifed, and the diffeifor levitth a fihii 
with proclamations, and five years pafs with- 
out any claim made, this is a bar both to the 
lord and to the copyholder. 

So if a copyholder make a feoffment in fee, 
arfid the feoffee levietTi tf fine 'v^ith prochma- 
tton, and five years pafs, the lord is' barredf : 
but if a copyholder levy a fine, and five yeairsr 
pafs, the lord is riot barred, for th^ fine levied; 
the copyhold, having no frank-tenant, is ut- 
terly void. And whereas it has* betfn doubted 

that 
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Ibt this fiatute ihoUM hot tWttA fd iirdpy- 
hold, but the tord fedtold hereby receive grjttid . 

prejudice-, for he fliauld hot <>ti\j Idfe «be ,0^*1, 
fines upon alienation^ ^i deftents, arid the be- 
nefit of forfeittff e^ but (hould withal be in hd- 
zard to be barred of his frank-tenant and in- 
heritanoe : To that 1 arifwer; if the terd re- 
ceive anyfUch prejudice, it i§ through his OWn 
de&ul^tor not making ckim, for in regard of 
the privity ill eftafee that is between him »id 
the GO^yhoider he i6ay iiliake claim as \irell as 
the eo^yhdkler himfelf : * El vigilantihus iion 
iffnAmbus jm-a fnbveniunL 

Thos; have I fh^w6d uilder what Katutes cd- 
pyfaoMi ^ ^Ihj^r^heiided, I com^ hofW ill the 
fcvcnth plac* to fpeak of Fines* 

SECT. LVI. 

AFIl^E is a fum of money paid to the 
lord of the manor for an income into 
any lands or tenements. In fome manors fines 
are certain, in fome inceftain. 

By fpecial cuftom copyholders are to pay^ 
fines upon ficences granted unto them to dc- 
mife by indehture ; but by general cuftom they 
arc to pay fines only upon admittances. 

If the lord having a cc^yhold by efchcat, 
forfeiture, or other means, maketh a volun- , 
taij admittance, a fine is due unto the lord. 

If a copyholder furrendereth to the ufe of a 
ftranger, and the lord admitteth^ a fine is due 
to the lord. 

? Ail tie laws apfi thofi n»b6 nn/aht, net thoft whojieepi 

3 Sa. 
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So if a copyhold defcendeth^ and the lord i 
admitteth the heir, where by the cuftom of the 
manor the wife is to have dower, and the huf" 
band is to be tenant by the curtefy of a copy* 
hold ; either of them fhall be admitted, and 
Ihall pay a fine to the lord^ 

If a copyhold be granted * durante vild, and 
the grantee dieth, living cefiuy que w, and a 
ftranger entereth as a general occupant •, he 
fhall be admitted, and fhall pay a fine* 

And fo if a copyhold be granted to one and 
his heirs * durante vita, and the grantee dieth, 
and his heir entereth as a fpecial occupant, 
where by the cuftom of the manor a copyhold ^ 
may be extended ; upon the extent the party | 
Ihall be admitted, and fhall pay a fine. 

Where, by the cuftom of the manor, the 
bailifi^of the manor is to have the wardfhip 0^ 
the copyhold heir being under the age of four- 
teen, fuch a guardian fhall neither be admit- 
ted, nor pay a fine, becaufe he is but a partr 
ner of me profits, and that not in his own 
right, but in the right of him to whom he Is 
guardian. ! 

If the copyhold lands of a bankrupt be fold 
according to the flatute of the 1 3 Eliz. cap. 7* 
the vendee fhall be admitted, and pay a fine. 
Gen. Syft. of Bank. 89. 

' If a villian purchafeth a copyhold, the lord 
of the villain may enter and feife it, and the 
lord of the manor fhall admit him, and have 
a fine. 

If a copyhold be granted upon conditio^, 
and the condition be broken, and the grantdr 

♦ During Hfg^ 

entereth, 
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cmereth, lie fb^ not be admitted, neither pay 
a fine-; .be^aafe «pon the breach of the condi- 
tion and the entry, he is to all intents in * fia- 
tuquopriuSj as if no grant at all had been 
made. 

U 'a copyholder in fee furrendcreth for life, 
•i^ferving the reverfion, and the leffee for life 
dieth ; the copyholder fhall not be admitted to 
his reverfion, neither fliall Jie pay a fine, be- 
caufe die reverfion was never out of him. 

if a copyholder be difleifed, and theri en- 
teceth upon the difleifor, or recovereth by 
plaint in the nature of an afilfe, he fhall not be 
admitted, neither fhall he pay a fine ; for he 
continucth flill tenant by copy, notwithflan- 
ding the difTeifm : -but where by a plaint a co- 
pyhold is recovered upon the accruer of a new 
tide, where he that recovereth was never ad- 
mitted 4ior paid fine -, there upon his recovery 
an admittance is requifite, aad a fine is due: 
•as if a copyholder dieth feifed, a flranger.aba- 
teth, and the heir recovereth by plaint in the 
nature of an afCfe of Mortdancejior, upon this 
recovery he fhall be admitted, and pay a fine. 

If I take^a^ife with a copyhold m fee, tho* 
by this -intermarriage there accrueth a prefent 
interefl -to me •, yet bccaufe I am fcifed not 
t jure proprioy but ^ Jure alienor therefore! 
fliallnot be admitted, neither fhalli pay a fine. 

The fame law is, if fhe be a termor of a 
copyhold : for though the term by the inter- 
marriage be fo vefted in me that I may difpofe ^'^- Howckn 
of it without controul; yet becaufe before ^^' +'^-^' 

• His former fiate, ^ In wf own right. 

t In Mt9therU right. * 

K difpo- 
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difpofer I am poffefled of it but in the right of 

; my wife> therefore I fliall neither be admitted, 

. nor pay a fine. 

- If a copyhold be furrendered for life, the re- 
mainder to a ftranger ; though the admittance 
of tenant for life be fufficiertt to inveft the 
cftate in him in the remainder, yet upon the 
death of tenant for life, he in the remainder 
fhall \)e admitted, and pay a" fine. 

So if a copyhold be granted to three * ba- 
bend. fucceffwCy where by cuftom fucccffion is 
in force -, if anyone dieth, he that next fuccced- 
cth fhall be admitted^ and pay a fine. 

If two copartners or tenants in common of a 
copyhold be, and the one dieth, and the other 
hairh all by defcent ; he ftiall be admitted, and 
fhall pay a fine. But if two joint-tenants be of 
a copyhold, and one dieth; the other fhall 
have all by the furvivorfhip without admit- 
.tance, or paying fine, becaufe joint-tenants to 
all intents and purpofes are feifed per wj tt 
per tvut. , 

If two feveral copyholders join in a grant of 
their copyhold by one copy -^ or if one copy- 
holder, having feveral copyholds, granteth 
them by one copy -, yet the grantee fhall pay 
feveral fines, for they fhall inure as feveral 
grants. 

But if two joint-tenants, two tenants in com- 
Co A, fel 27. i'^^^J or tenant for life and he in the rcmain- 

• • jgj. j^jj^ jj^ j.j^g grant of a copyhold ; one fine 
only is due, and it fliall inure as one grant only: 
fo if a furrender be made, and after a com- 
mon recovery is had by plaint in the nature of 

♦ To UU fuccfJpMelp 

a writ 
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a writ of entry in U pofty for the better aflJi- 
raacc, one fine only (hall be paid. 

And thus much of fines. I come now in 
the next place to Forfeitures : wherein I will 
chiefly rely upon thefe four points. 

1. What afts amount to a forfeiture. 

2. What perfons are able to forfeit. 

3. What perfons are able to take benefit of 
a forfeiture, 

4. What a6ts amount to a confirmation of 
an eftate forfeit. 

SECT. LVII. 

OF afts which amount to forfeiture, fome 
are forfeits * eo inftante that they are com- 
mitted, fome are not forfeits till prefentnlent. 
Oficnces which are apparent and notorious, of 
which the lord by common prefumption cannot 
chufe but have notice, are forfeitures * eo in- 
fiante that they are committed : as if by fpecial 
cuftom, upon the defcent of any copyhold of 
inheritance, the heir is tied upon three folema 
proclamations, made at three feveral courts, 
to come in and be admitted to his copyhold y 
if he faileth to come, in this failure is a for- 
feiture i" ipfo faSio. 

* So if ' a copyholder be fufficiently warned to 
appear, and he faileth ; this is a forfeiture f ip- 
fofaSo. 

But if he be hindered by fickneft, or by over- 
flowing of waters, or if he be much. in debt, 
and fear to be arretted, or if he be a bankrupt, 
andkeepeth his houfe ; then his default is no 
forfeiture. 

• InSanth. \ Immdiaieh. r 

\ K2 If 
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EF a copyholder 'm the court be called ^nd 
fummoned to be fwdrn of the homage, ^uidit- 
fafech ; this is a foi^itiire ^ ^pfb^faBo. 

So if a *copyh6lder be fworh of the homage, * 
and then refufeth t() prefent ^thfe artides aceor-^ 
ding to his oath -, this 4s a fotfeiture * ipfofallo. 

So if a copyliolder will fWear in court rimt 
fie is nohe ci the lord-s -copyholder'j this \i a 
forfeiture ♦ ipfo faSio. 

• But if a copyhcflder in pr^hcfe f)f the' co*rt 
fpeakethunreverent words of theloifd, as thit 
the lord exafteth and extorteth unrcafonable 
fines and undue Services; this is fiheably only, 
but no forfeiture ; and if he faith in courts that 
he will devife a means no longer to be ih& 
lord's copyholder, this is neither caufe of filic 
nor forfeiture; for peradventiife the means that 
he intended Wais lawful, viz. by.paffii^ aw^y 
his copyhold, -f Et ubi Jenfus verhorum '$ 
tntdtiplexy i^erbafeinper fultt accipien^ fnmliori 

If the fteWard iheweth a court-roll t6 a co- 
pyholdfer, tb'pt-ove that his land is hoVdenby 
CQ^y, -and the copyhblder faith he is a freehol- 
der, ^and flieweth a deed, pretehdiag "thercliy 
to^rOciite'liis fend to be freehold, and teareth 
in pieces the court-roll ; this is a ' forfeltufe 
* W^ faSto. 

So if th^ lord, upon the admittance of a 

Co.4/fi/.27.^. copyholder, .the fine by the cuftom of the ffia- 

nor being certain, demandeth his fine, and the 

tdpyhblder d^nieth to pay it lipon demaad; 

this is a forfeiture ^ ipfofa£lo. 

* Immediately. 
+ Jnd nubere the Jenfe of the nmrd$ is manifold, thej 
are always to' ie fdfejr tft tie milder fenfe. 

So 
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Soi if a copyk^derwiH foe a replevin againft 
tiiektfd, i^oafihe lord's lawful difti?el&for hi^ 
rest OS i^rvdeei; this isLa^orfeitucQ ^ ipfcJaSa, 

^Qtif the copyhohkt \ft,iti dpuht whether 
't be due ev fiot, an^ therefore intreatetk the 
loud that the ho^[iugeL may: qiquice the truths 
tdKii is ho fimrfeiaire). 

If the fine; b}r the cuftom of the manor be 
bcestain, though a rcdbnabb fine be aflfefiedi^ 
y^ becatiie noi man €an provide fbr an incei^ 
tainty, the copyhqlder is not hound to pay it 
pre^s^upon demand, but fhall hav&e conve- 
iuent tin;ie to difcharg^ it, if the lord limit no 
oem^ day for payment thereof ; and if widiin 
cqiraenient time it he pot difcharged, this. is a 
fiufeiture without prefentment. 

But if the fine be unreafonable, thot^h ^t 
.be never paid^ it is no foifeiture \ and it fhall 
:hedfit6sminqd hf theopinion of thejufiices bd* 
&re whqm ^he matter depeiideth, either \;qx>n 
-ademurrefc, or in evidence to the jury, upon 
the confisffion ot propf of the yearly vialue <rf 
the land, whether the fine be reafonableor not : ^ 
for if the lords might aflefs unreafonable fines 
at their pleafiires, then moil: eftatcs by copy^ 
which are a great part of the kingdom, and 
which have continued time ^ut^f mind, might 
now at the will of the lords be defeated and 
deftroyed, which would be verjr inconvenienf . 
' if the lord demamkdi his retit, and the co- 
pyholder -der>ieth to pay it J diis is a forfeiture 
f ipfo fa^B. 

So if the copyholder faith, that he wanteth 
fiioney todifchai^e the rent,* and therefore in- 

K I treatetk. 
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treated! the lord to forbear until he be bcttqr 
provided -, unleis the lord giveth his econfenc, 
this non-payment is a^forfeiture ^ spfo faSo. 

For a copyliolder, knowing his dayof pay* 
nient, is to provide againfttfae day. But if 
the lord cometh upon die copyholder's ground, 
and demandedi his rent, and neither the copy- 
liblder hioilclf, .nor any other by has appoint- 
ment, is there prefent to anfwer their demand, 
though this be a denial in law of the rent, yet 
this is no forfeiture. 

But if the lord continueth in making de- 
mand upon the ground, and the copyholder i^ 
ftill abfent \ this condnual denial in law amoun- 
tethtb a denial in faift, andmaketh the copy- 
holder's eftate fubje£t to a forfeiture without 
prefentchent. 

If a copyholder for life fuffereth a recovery 
by plaint in the lord's court as copyhold of the 
inheritance, this is a forfeiture ♦ ipfo faSo. 

But if he furrender in fee, this is no foifei- 
ture,- becaufe it did not pais by livery. 

If a copyholder committeth wafte voluntary 
or permiffive, this is a forfeiture ♦ ipfofaSo. 

Voluntary : As if he plucketh down any ai)- 
dent built houfe, or if he buildeth any new 
houfe, and then puUeth it down again ; or if 
he ploweth meadow, fo that thcrel^ the 
ground is made worfc •, or loppeth the trees, 
or felleth the lopping ; or if he cutteth down 
any fruit-trees for fuel, having other wood 
fufficient ; thefe and the like voluntaiy waflts 
are forfeitures ♦ ipf$ faEto. 

Permiffive : As if he fuffereth his houfe to 
decay or fall to ground for want of ncceflary 

* Immediaiely, 

repara- 
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reparadens ; or if he fuffereth his meadow for 
want of mending his banks to be furrounded^ 
fo that it becomes rufliy, or worth nothing \ or 
his arable ground fo to be furrounded, that k 
is become unprofiuble; thefe and the like 
permiflive waftes are forfeitures iffo fa£lo. 
. And thi^s iriuch.of a£ts which, are forfeitures 
to inftante that they are committed. A word 
of thofe a£b which ixt faid npt forfeitures till 
prefentment. 

SECT. LVIII. 

AND fuch are thofe offences which by 
common prefumption the lord cannot of 
himfelf have notice of, without notice given : 
as if a copyholder committcth felonyor treafon. 

So if a copyholder be outlawed or excom- 
municate ) that the lord may have the profits 
of his copyhold land, a prefentment is ne* 
ceffary. 

So if a copyholder goeth about in any other 
court to intide any other lord unto his copy- 
hoUi or if he alieneth by deed 5 thefe and the 
like ought to be prcfentcd. 

If a copyholder maketh a bargain and fale 
of his copyhold, and it is not inroUed accor* 
ding to ue ftatute ; this is no forfeiture, no 
more than a feoffment without livery \ becaufe 
nothing pafTeth. 

So if a copyholder maketh a feoffment of 
all his lands in Daky and maketh livery in his 
charter-lands ; no part of his copyhold land is 
thereby forfeited : but if livery be made in any 
part of the copyhold lands, all his copyhold 
lands ait forfeited. 

K 4 If 
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If a "copyholder, by deed rf bargaiA %fA 
idle inrolled according €0 doe ftaittite^ d#A 
bargain and fell aU his lands in Ddlif hd^idk 
bom cdpjhsAdi and freehold, his cOpyhnll^ k 
not thereby fc^eited ; for the lav^ #SI c<^ 
ftrue this to extend to his 6«eh6ld xstAji HU^Or 
than by any over-large oofiftru6ti<>if mak<! i for- 
.feiture in this kind. 

. And if .a copyholder by deed mr6lkdv bfe^ 
gaineth or felleth all his copyh&ld k^ ih 
Dale^ or all his lands in Dale generally, ha- 
ving no freehold l*ids j tliis Is it forfeiture. 

Thus I have fhewed you what a6ts amount 
-t* a forfeiture. Now I will lhe\^ you ^t 
perJR>Ds afe able to forfeits 



SECT. LIX. 

AM A N' * n(m fan^e tnembria, iah iditJt, tir 
a hiflatick, thmjgh they be ablfe td t?fce 
a copyhold, yet they are unable to fotftit a 
copyhoWi becaufe they want cbmrfion ifekfon, 
nay common fenfe. 

So an infant that is ^M^ the a^e 6f fout- 
teen is unable to forfeit his copyhoH^ becaufe 
he wanteth difcreticm ; and till then he is to be 
in ward to the next of his kindred to Whorii 
the inheritance tarinot defcend, or to the lord 
or the bailiff of the manor^ • as die cuftom ftall 
warrant. 

So a feme-covert, by any aft (he can do of 
herfelf, cannot pollibly forfeit her c6ipy^^% 
becaufe (he is not fjiiijurisy Jed fub poPefiaU 

♦ Of pot fiau mmiiofy, 
f A btr 9i$m will, but uiuUribefnWir tfi&bB^^* 

2 '^^' 
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Wn ; but if fhe do any aft which amounteth 
to a forfeiture hy the confcnt of her huftaad, 
this isf itt her a forfeiture. 

Ah irfaht at the age of difercti^n ma/for- 
IBt hi$ copyhoWy not by oflPenees which pro- 
ceed fronn negligence or ignorance, but fay 
fuch as proceed fronrt'ccmtennpt. 

If an infant dome not in to be admitted, ac- 
cording to the cuftom^ at three folemn procli- 
rti^rts made at three ftveral courts, or if he 
will fuffer his houfes to go to fuin, or his 
ground to b^ furrounded j thefe afts, favour- 
ing of negligence only, are no forfeitures. 

So if an infant copyholder fueth a replevin 
agaipft the lord upon a diftrefs lawfully taken, 
or if he alieneth by deed, or the like ; thefe 
afts, rclifhing of igrionirice only,, are no for- 
feitures. 

But if he deilieth ^rom time to time to pay 
iht lord the rent, or comnlitteth voluntary 
wade, notwithftandbg often warning given 
him by the lord j thdc afts proceeding from 
mdice ^nd contempt, trt forteitutici : and fo 
if he cbmiAitteth felony or treafoh. 

If ^ guardian of a copyholder, coimmitteth 
wafte, he Ihall forfeit the wardAip only, not 
the inheritance of the copyhold. 

If * Cujluy que life of a copyhold commit- 
teth wafte, he Ihall not forfeit the copyhold. 

If the hulband tommitteth wafte in copy- Co. 4./^/.27. 
hold lands which he hath in the right of his a, 
wife J diis is a forfeiture of the wife's copyhold. 

fiut tf a ftranger committeth walle without 
the confent of the hulband ; this is no forfei- 
ture, tjiough the wife confcnteth. 

* If ke to tvhofi ide. 

If 
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^If a diffcifor of acopyhold committcth waftc^ 
,this is no forfbiture.; 

So if a copyhold be fqrrendered to the ufc of 
J: 5* and before* admittance J. S. committeth 
wafte •, this is no foffeitwrc, for by the fame 
reafon that he cannot* grant before admittance, 
he cannot forfeit before admittance. 

If two joint-tenants be of a copyhold, and 
one committeth wafte, he forfeitcth his part 
only ; for no man can forfeit more than he 
hath granted. 

And therefore if there be tenant for life with 
a remainder over of a copyhold, and the co- 
pyholder for life purchaieth the manor, com- 
mitteth wafte, or doth any aft which ampunt- 
cth to the extinguiftiment of the forfeiture of 
a copyhold, yet the remainder is not hereby 
touched. 

And fo if a copyhold be granted to three 
* babend. fucc^tve^ where by the cuftom of 
the manor this word fuccej/ive taktib. place; 
the firft copyholder cannot prejudice the other 
two by any aft he can do, no more than if a 
copyholder in fee by licence maketh a leafc 
for years by deed, or without licence by copy, 
and either of thefe leffees committeth. wafte, 
the reverfion is not hereby forfeited. 

If I have two feveral copyholds by two fe- 
veral copies, and I commit wafte in one j this 
is a forfeiture of this one only, and not of the 
other. 

^And fo if I grant thefe feveral copyholds 
by one copy, yet they continue feveral as they 
did before •, and the forfeiture of th^ one is not 
the forfeiture of the other. 

• To have fiuc(JJIi*Qilu 

^ ■" . The 
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The fame law is, if two fevcral copyholds 
efcheat to the lord, and he regranteth them 
^^ain by one copy. 

And thus . have I (hewed what perfons arc 
4i>le to forfeit. I will now in a word (hew 
what peribns are able to take benefit of a for- 
fciture. 

SECT. LX. 

REGULARLY it is true, that none 
can take benefit of a forfeiture, but he 
that is lord of the nunor at the time of the 
forfeiture. 

And therefore if a copyholder maketh a 
feoffment, and then the lord alieneth, neither 
the grantor nor the grantee can take benefit of 
. this forfeiture •, for neither a right of entry nor 
a right of action can ever be transferred from 
bncto'another. And therefore if a freeholder 
aKcneth in mortmain, and then the lord grant- 
cthaway his feigniory, neither the one nor the' 
other can ever take benefit of this forfeiture. 

So if a leflee for life committeth wafte, and 
then the lefTor granteth away the reverfion ; 
this wafte is made difpunifhable. 

But if tenant for life be of a manor, with 
remainder over in fee to a ftranger, if a copy- 
holder committeth wafte, and then tenant for ^ 
life of the manor dieth before entry ; yet he in 
remainder may enter, for he had an intcreft in 
the manor at the time of the forfeiture com- 
mitted, though he could not enter by reafon 
of the State in tenant for life, which being de- 
termined, his entry is now accrued unto him 
for the forfeiture committed in the life of te- 
nant for life. And 
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'Anc}<bmetimcshethat,is neither lord of the 
manof a4i the timeiof the ^brfeitiiic C0mmitte4 
nor ever after, fhall take benefit oi %i(^ 
feiture, 

A& if the lord of a manor granceth a am^ 

hold in fee, and ther> granteth the fkai^-tene- 

ment or the inheritance of this copyhold to a 

Go, A.foL 28. ftfanger -, the grantee, though no lord of the 

manor, nor able t^ ke^p drxy Qpurt, ftiall take 

benefit of forfeitures made by the copyholder; 

IBS if the copyholckr do make afcAfFment, leaf, 

vfaftc^ deny the rent, 6fr. • ' 

/ Thus have I fhewcd.whatperibte are able to 

take benefit of a forfeiture. I will now in one 

.word ftiew what afts amounttoria^odofimiation 

of an eftatc forfeited. 

SECT. LXI. 

IF the lord doth any diing whcreiw he doA | 
acknowledge him hjs tenanr after foffei- | 
ture; this acknowledgment amo»nteth «oa 
confirmation ? as if he diftraineth upon the 
Iground for rent due after forfeiture, or if he 
. admittcth after the forfeiture, or the like, thefe • 
ai^e eftoppels to the lord, fo that he can ncvflr 
enter, fo the lord have- notice of fuch forfei- 
tures before any fuch adt which may ampont 
• to a confirmation be done. Yet fome mal^ 
/this difference, that thefe forfeitures only which 
rdeftroy not the copyhold are confirmee by 
fubfequent acknowledgment, and not thofe 
f forfeitures which tend to the deftruftion of ^ 
copyhold : as if the copyholder ^^^^\f 
feoffment, by this the copyhold is deftroM 
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aftd therefom fio fubfequent acknowledgrtieiit ' 
of the lord will ever falve this fore. 

And tliis 2hafi Suffice for forfeitures. 1 come 
trow, in the -laft -place, to flier^ ^hat adbs 
atii6imt tb^the *extinguilhhiebt of a copyfidd. 

SECT. Lxn. 

WHERESOEVER a copyhold is bc^ 
come not demiftble by copy, either 
by Ae aft-of -the lord, by the vaft of the law, or 
by the a£t of the copyholder himfelf, it is^ex-^ 
tingnifhed for^ever. 

'By theadt bf the lord: As if a copyholder 
cfcheateth, and the lord granteth away any 
^te by deed, this is an extinguifhment. So 
if he maketh a feoiffinent upon condition, tod^®* 4•/'^•3^ 
Aen critereth for breach of the condition ; yet 
rhecopyhdldis extinguiifhed, becaufe once not 
demifable. 

Bat if the lord keepeth the copyhold lands 
fefr ^ever fo to^y years, or grartteth at will ; 
diis deftroys not the copyhold, becaufe it con- 
tinucth^ver demifable by copy. 

By the aft of the law : As if the copyhold 
cfcheatcd be extended upon a ftatiite or re- 
cognizdnce acknowledged by the lord, or if 
ihefemc of -the lofd hath this land affigned 
iHhto her for her dowerj although thefe impe- 
diments be by the aft of the law, yet becaufe 
they arc lawful, the land can never after .be 
^ granted by copy. 

By the aft of the ^ccpyhotder himfelf : As if he 
accepteth a leafe for years at the Common law, 
cither mediate, or immediate from the lord of 

the 
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the copyhold i this is an abfolute extin- 
guiflimcnt. 

. Bur if he accepteth a Icafe for years of the 
manor, the copyholder by this hath not conti-: 
nuance% but this is no extinguifhment, be* 
caufe the land continueth ftill grantable by 
copy. .. 

If a copyholder with licence make, a feafe 
for years to a ftrangcr, or without licence ma- 
keth a leafe for years to the lord \ the copy- 
hold is not hereby extinguilhed, and yet it is 
not demifable by copy. 

So if a copyholder intermarrieth with a feme 
fcignorefs ; this is a fufpenfion only of the co- 
pyhold, no extinguifliment. 

So if the interruprion be tortious, as the 
lord be diffeifed, and this difleifor dieth feifedi 
or if the land be recovered by falfe verdid, or. 
erroneous judgment, and after the land is re- 
continued i it is hot extinguifhed, but may, 
be granted again by copy : for * non valet inh 
pedimentum quod dejure nonfortitur effeSum v ct 
quod contra legem Jit pro infeffo habetur. 

And fo I conclude with copyholders, wifli- 
ing that there may ever be a perfeft union be- 
twixt them and their lords, that they may have 
a feeling of each others wrongs and injuries; 
that their fo . little commonwealth. Having ail 
|ts members knit together in compleat order, 
may flourifh to the end. 

* Jn impediment^ 'which hat no tffeB by Ittvi a'vails 
nothing ; and nvbat ii done contrary to law^ it looked «r/« 
M undone, 

SUP- 
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SUPPLEMENT 

TO T H E 

Compleat Copyholder. 

SECTION I. 

If^at afurrender of copyhold or cufiomary ejiate 
is ; lo whom^ and in what manner and place it 
is to he done ; and wbojhall be faidfucb a te-^ 
nant of a copyhold as may make fucb afurrender. 

SURRENDERS of copyhold lands 
and copyholders arc of two forts ; viz. 
Surrenders adbual, and Surrenders in 
law. 
• An adhial furrender, according to the defi- 
Bition of Mr. Littleton^ and the bcft defcrip- 
tion of it, 4s a copyholder's yielding up of his 
copyhold lands or cuftomary eftate into the 
hands of the lord of the manor, in the court 
of the manor, or unto his bailiff, teeve, or 
ftcward, to fuch ufes and for fuch eftates as are 
particularly mentioned in the furrender itfelf, 
made by a deed or writing ; or if it be by 
word, in the prefence of the lord and tenants 
in the court of the manor. And yet it hath 
been a great doubt and qudtion, whether of 
copyholds or cuftomary eftates, any words ufed 

to 
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to the lord himfclf fliall amount to make it a 
good furrender. 

Procfs. 
Litt. 1 5. ^. J^ide Mr.' Littleton, in his chapter of tenant 
Book of En- by copy, &c, /fl/. 15. ' *- ^i -banc cumm vemt 
tries 1 3 1. ace. ^^ g^ ^ furfumreddidit in eadem curia in manus 
domini^ iSc. unum mjuagium^ ^c. ad ufum C. 
D. et baredum fuorum^ i^c. 
H, 7 yac. B. Bat if thefurrender be niade in court into 
R. Simp/oftzni the Jiands of the lord or his fteward^ it^muftte 
^/^^»vCafc. ^Q fy^j^ ^ perfon or his ufe who is in effi and 
B^R BaZ capable of uiphii.furreadei:, or that may take 
bridge and prefently by force of the furrender ; ctherwife 
;f^i//tfa'sCafefuch furrender, though it be an aftual funcn- 
*cc. ^ der made in the court of the manor to the lord 
or fte ward hi mfelf, is not good. 

A copyholder in fee furrendered his cqpy- 

• hold lands into the hands of the lord of the 

manor, //tf'/'^»^/jyw_afterhisdeceafetotheufeof 

an infant tf V^ vmin fii mierj and if the fiu4 

infant died within -age, then. to the ufe of J. 

5. and his heirs. In this cafe thefe points wcpe 

I refolved. i , If a copyholder in fee doth fur- 

-render his copyhold lands into the hands dF the 

I "lord, to the ufe of himfelf and his heirs, Thit 

I ' • in that cafe, becaufe the limitation of. the ufe 

-to him whahadit'before was void, thefurren^ 

' -der thereof to tile lord himfelf was alfo void. 

; 2. That the fun-ehder made to the infant t ^ • 

\ venire fa-mier was not; good' as -an immediaie 

i -farrender, and to-take efFe6t immediately, V 

[ the intention t>f * the furrehderer was it IhoaM, 

^* A. B. tame toJhis. courts and jStmnderid in th.ftH^ 
! \fiottrt intathe hands of the /W, &,c. ,9ve mfjpfage^c.io i^i | 

j f ufi\ of C..JD. and his heirs ^ ^*c. 

I -f* In his mother s <iK(imh^ 

I ' becaufc 
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becaufe it was of a freehold, which could not 
begin at a day to cOine. 

But yet quare^ If the furrender be made into 
the hands of the lord, to the ufe of the right 
heirs of the furrenderor, if the lands (hall not Vid,EUie,.Alli» 
continue in the hand^ of the lord till the death a°d Palmtr's 
of the copyholder who made the furrender, for ^^^^» ^'^' 
the court doubted of it, Pafc. 30 Eliz. in^/- P"' "* *''"• 
kn and Palmer*s Cafe 

A furrender being then by the copyholder 
himfelf, in the court of the manor, to the 
lord, of his copyhold or cuftpmary lands v if 
then, upon the very aft done, the cftate be in 
the lord, or in the furrenderor, or in whom it 
refteth, remaineth a doubt. For refolutiori 
thereof, I humbly conceive the law to be, and 
lb it hath been refolved, that notwithftanding 
fuch a furrender made, yet the eftate remain- 
eth in the copyholder who furrendereth, and is 
not in the lord, or in any other perfon whatfoeven 
But in cafe where the copyholder doth furren- 
der his copyhold in the court of the mancwr to 
the ufe of^thc lord himfelf, ("which he may do) - 
there, by fuch a furrender, the land is imme- 
diately vetted in the lord without any other adt 
done or required^ becaufe the lord cannot take * 
a furrender, as m make thereof an admittance 
un^Wmfelf. r 

And to that mirpofe * vide Erijh and Rive^^ • Cro. EH%. 
cafe, where it ;«5»tis refolved, That if a furrcn- 717. 
der be madH by a copyholder of his copyhold 
Ittis into the hands ot the fteward of the ma- 
nor to the ufe of the fteward himfelf, thatfur- 
lender is good without any farther aft, for the 
itafon afore&id. 

L -=#faving 
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Having thus (hewed what will be a good 
furrender of copyhold or cuftomary lands by 
an aftual furrender in the court of the lord of 
the manor, I ihall now confider, 

SECT. IL 

iVhether a copyhold may be faid to be furrender d 
by any a£l^ wcrds^ or agreement^ made betwixt 
the lord and tke copyholder^ or by the copyhol- 
der with a ftranger made in the court y in tk 
' prefence of the lord or hisfieward, 

tid. Leon. I T D O conceive generally, that no aft or 
part, 372. \ words of the copyholder can pafs his copy- 
f ^ruddock ^ Yiol^ in fuch a manner, as, that the fame fhall 
Cafc.^'*^** be accompted to amount to a good furrender 
of the fame. But yet it refts upon a difference* 

Proofs. 

If a copyholder bargain and fells his copy* 
hold by deed of bargain and fale enrolled* 
though it be to the lord of the manor himfclf* 
it is void, and (hall not amount to a furrcnden 

If tenant for life of lands at the Common 
law agrees with his lefTor, or him in the ^cvc^ 
iion, that he (hall have his intereft in the land 
for the rent of 20 i. per annum ; this agreement 
will not amount to a furrender of his land by 
the Common law. A fortiori^ If a copyhol- 
der» or other cuftomary tenant, (hall fay to his 
lord, or other perfon in the court of the ma- 
nor, I agree to furrender my lands-, thcfe 
words will not be a prefent or an exprefs fur- 
render, nor will they amount to fo much as a 
relinquifhing of his eftate : for in truth it is 
• not 
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tot any thmg in prefent, but an aft to be done 
iufiUuro: Like unto the cafe put bv WrajfTr/itEliz. 
chief juftice ; yi^ feifed of the manor of D. de- '* ^* ^• 
mifeth the fame manor at will ; that it is nd /j^^^Cafe 
leafe. No more in the other cafe fhall it be a /;^^. , pan/ 
furrender^ or a relinquifliing of his copyhold of 177, 178. 
copyhold eftate. But yet notwithftanding it 
will be agreed, that in fome cafes an exprefs 
and particular agreement made by a copy- 
holder with the lord of the manor for or cdn^ 
ccming his copyhold lands will amouht to a fur*- 
render of the fame^ 

The cafe was^ That the lord of a manor^ m. $i EHz. 
pretending that a copyholder had forfeited his i» Co- B. CoU 
copyhold lands, entered into a communication ^^ ^ ^^^ 
with the copyholder concerning the fame : ^^^,g ^^ 
Upon the communication thereof had betwixt ieon.% part^ 
them, it was agreed, that the copyholder 191. 
fliould pay unto the lord the fum of 10/. 
which he paid accordingly ; and that in confi- 
deration thereof, the copyholder fhould have 
ckaion^ whether he would have the land af- 
fured unto him by copy or by bill, for the life 
of him and his wife, or * durante viduitate of 
the wife: who made his ele&ion to have the 
landby bilL It was the opinion of theju- 
fticcs in that cafe. That this agreement was a 
good furrender of the lands, and a good eftate 
Sicreupon vefted in the wife for her life, 

A copyholder in fee came into the court of m. 13 Jac. 
the .lord of the manor, and took a new eftate B. R. Bwrfild 
of his copyhold lands from the lord to himfelf *^^ '^^^***''* 
for life, and afterwards to his wife for life^ and ^^^* 
after to his fon for life. It was a queftion, 

* During tig' nnfuivwhopd. 

> Ij a ^ whether 
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whether this aA of the copyholder was the gi' 
ving up and the relinquifliing of his eftate of 
inheritance in his copyhold, and did amount 
to a furrender of his old eftate therein. It 
was agreed in this cafe, That if a copyholder 
c' *'art ^ inheritance takes a leafe by indenture for 
Lai^^clst. y^^^ of the lord of his copyhold, that h^ that 
p. \6.b. aA of his, his inheritance in his copyhold is 
gone and determined. But it feemed to be 
the better opinion of the court. That altho' 
that this taking of a new eftate fhall imply a 
furrender, and be accounted as to fomc pur- 
pofe to amount to a furrender; yet in the 
judgment of law it (hall be but as a furrender 
to his ufe for life, and after to his wife and fon 
for their feveral lives, and that ftill the inheri- 
tance of the copyhold remains in him. But 
qu£re this cafe. For that H. 36 Eliz. in Co. 
B. Rot. 2640. in Adams and ShepbeartTs cafe, 
it feemeth to be adjudged to the contrary. 
Vut. CUhum A copyholder faid to his lord, that he would 
and BiOr^ not hold his land longer by copy, but by a bill 
S? Rctw^ under the lord's hand for his life, who made 
i^o-aoT^ him fuch a bill, which the copyholder accep- 
ted of. It was agreed by the juftices in that 
cafe, That thereby his copyhold was deter- 
mined. 

SECT. III. 

Of fwrenders out of courts and where fmt^ 
ders to . the fiewatd^ deputy-ftewardy or into 
the bands of tenants of the manor y out of courts 
Jhatt be goody where not. 

BY the general cuftom of the realni a co- 
pyholder may furrender his lands in the 
court of the lord of the manor, or out of 

court 
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court, to the lord, by the hands of tenants of 
the manor : But a furrcndcr out of court to 
the lord, or by the hands of tenants of the 
manor, or of the bailiff or reeve, is not good 
without a fpecial cuflom. 

The lord hath fuch an abfolute intereft in 
his manor, that he may hold a court within 
his manor at what time he pkafcth : But he 
is not compellable by his copyholder to hold or 
call a court to accept of a furrender. But if 
he doth accept of fuch a furrender of his copy* 
holder out of court, the fame is good, whe- 
ther it be to his own ufe, or to the ufe of 
other perfons. And as the loid may himfeHF 
accept of a furrender out of court, fo likewife 
may the lord himfelf grant new copies of the 
knds out of court, and fuch grants (hall be 
good. But the lord himfelf cannot hold his 
own court for any of the purpofcs aforefaid. 
But the lord himfelf mj^y give authority unto 
odiers to take furrenders to the ufe of others 
out of court ; and fo may his fteward or un- 
dcr-fteward give conditions to others to take 
the like furrenders out of court to other ufes, 
which conditions Ihall be in the nature of a 
^iimus poteftatim. And fo it was refolved in 
a cafe out of Ireland^ referred to the judges of 
Efiglandj to certify their opinions therein j 
where the cafe was. The fteward of the court 
oizmznOT m Ireland^ heing'in England^ fenta 
writ in the nature of a Dedimus poteftatem to 
one who was in Inland^ to take a furrender 
there of copyhold lands : and the opinion of 
the judges here, to whom the cafe was referred 
toadvife and certify their opinions, was. That 
fuch a furrender taken by Dedimus was good , . 
L 3 enough. 
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M. i47»f. B. A copyholder in fee did furrender into the 
R. YropwtU hands of nvo tenants, according to the cuftom, 
and ^'^f^ to the ufe of A. and B. who ttercupon entered 
tai\r ^ "^^^ ^^^ \x^^ the lands, and paid the rent to 
*^ ' the lord ; but before any court was kept for 
the manor, the tenants to whom die furrender 
was made, as alfo the copyholder the farren- 
deror, all of them died, and thereupon the heir 
of the copyholder furrenderor entered upon 
the faid A. and B. and made a leafe for years 
of the lands, which leafe was warranted by the . 
cuftom. In that cafe it was refolved. That die 
leafe for years was well made, becaufe that be- 
fore fuch time that the prefentment was made 
in court of the furrender, the intereftof the 
copyholder did remain in the furrenderor, and 
his right defcended unto and upon his heir, 
and he might take and receive the rents and 

Erofits of the lands \ for that no perfon can 
ave a copyhold, or a copyhold eftate, but 
fuch a perfon who comes into the fame by the 
cuftom of the manor, vi^. by admittance of 
. the lord, which in this cafe A. and 5. did not 
do. But in that cafe it was doubted by the 
juftices, but not refolved. Whether the ac- 
' ceptance of the rent by the lord at the hands 
of the faid yf.and B. did amount to an admit- 
tance or not. 
M Q Jac.Cro. There were t;wo joint-tenants in fee of lands 
apart. Porter which wcre holdcii by copy. One of them, 
and Porter'% according to the cuftom, furrendered into the 
^^^' hands of two tenants to the ufe of his laft will, 

and afterwards he made his will, and thereby 
devifcd the lands. In that cafe it was holden 
• by the juftices. That becaufe the faid furren- 
der was prefented by the tenants in the court 

of 
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of the lord, that thefaid furrender Ihould bind 
the furvivor ; for that it (hall have a relation 
to the firft time of the furrender. But if in 
that cafe the copyholder who made the furren- 
der had dfcd before the fame had been prefen- 
ted; then the copyhold had furvived to the fur- 
viving joint-tenant. 

Two Goparcenors, copyholders, were in pot p. i© Jac. 
fefiion; the one did furrender her reverfion in B. R.Godb. 
the moiety after her deceafe. It was adjudged H*- 
a roid furrender^ becaufe a freehold could not 
commence in fuiura^ as well of copyhold lands 
as of freehold lands. 

A copyholder furrendcred a mefluage and jj/. g j^c, /« 
ao acres of lands into the hands of two tenants B.R.Oo.Car, 
out of court, to the ufe of J. S. and his heirs, 273. 283 
upon condition, that if he paid J. S. loo^-f^^,"* 
before fuch a day, the furrender to be void. qJ^/"^ * 
Before the day of payment he furrendered one 
acre, parcel of the 20 acres, unto J. D. and 
his heirs, and afterwards he performed the con- 
dition by paying the 100 /. and afterwards in 
court he furrendered the faid mefluage and 20 
acres of lands into the hands of the fteward, 
to the ufe of J. N. and his heirs. It was found 
by the jurors that thd firft furrender made to 
7. S. was never prefented, but the two h& 
furrendcrs were prefented. In this cafe it was 
refolved, That by the conditional furrender 
nothing pafled, until it was prefented 5 but 
the intereft, right and poflcflion remained in 
the copyholder who made the furrender, fo as 
ke might transfer it to whom he thought good. 
For although it was a^ furrender unto the hands 
rf tenants, and fo according to the manner of 
the furrender the fame was good by the cuftom; 
I yet 
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yet becaufe the faid furrendcr into the hands of 
tenants was but an inchoation of the cafe to 
whofe ufe the furrcnder was made, which had 
no farther perfedtion or profecution, but be- 
came void by the performance s>i the condi- 
tion, the firft of the two laft furrenders ptp- 
fented, viz. the furrendcr to the ufe of J. B. 
and his heirs, flood good, and the laft furren- 
rcnder to the ufe of J^'N. and his heirs toot 
no efFeft. 
e§h 9 part, A copyholder \n fee made a letter of attor- 
CnmA^s Cafe, ney to two tenants of the manor, to furrcnder 
P^ 75- his copyhold out of court to the ufe of J. S, 

and his heirs : They furrendcred the fame ac- 
cordingly, and at the next court brought in 
the furrendcr into court, (but no cuftom was 
found to warrant fuch a furrendcr J Notwith- 
ftanding in that cafe it was refolvcd, i. That 
it was a good furrendcr, becaufe he might do 
it * de communi jure without alledging any 
cuftom. 2. When the tenants (hewed the 
fame in court, and the authority which was 
given to make the furrendcr, all which they 
had done was refolved to be good, and legally 
done. 

SECT. IV. 

Wbere^ although furrmders are made to the lord 
or to tenants out of court hy cuftom^ yet nothing 
fajfeth out of the copyholder before admittance : 
jind what jhall ie a good admittance in fuch 
cafe J what mt. 

ADMITTANCE is the life and perfect 
tion of the copyholder's eftate,, and be- 
fore admittance the tenant is not a perfeft co? 
pyholdcn 

• Of common rights 

Proofs 
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Proofs. 

The ciiftom of a manor was. That a copy- M. 23 Car. 
holder might furrcnder his copyhold out of B.R.Baier 
court to the ufe of another ; the party to whofe'^^'"*'^'^ 
ufe it was, to be admitted at ,the next court. 
Such a furrender was made, but before the 
next court * ceftuy que ufe died, and fo was not 
admitted. It.w^s refolved in this cafe. That 
he was not ^ copyholder within the cuftom ; 
for by the furrender before admittance the fur- 
lenderee hath no pofleffion, and the heir is in 
by difcent, and holds by the copy of his an- 
ceftor, and fo the * cefluy que ufe is not a per- 
feft nor compleat copyholder. And it may 
be compared to the cafe where a man makes a 
feoffment in fee of lands, and makes livery 
within the view -, it is no perfeft livery till he 
doth enter into the lands, but the feoffor may 
punifh a trefpafs there done in the interim, for 
it is but incboatum until he enter. And fo it is 
in cafe of a copyholder j the furrender is but 
f quqfi incboatum^ as before, till he be admit- 
ted to the copyhold. Vid. FrofweH cafe before. 

In 26,Eliz. the queftion was. Whether the 2r> E/iz Gal^ 
copyholder might have an^ aftion upon the cafe /tnvafs Cafe 
againit the lord for not holding his court, and vouched ta 
not admitting of him to whom a furrender was ^"j^'"- 3 
made according to the cuftom of the manor. P* * **7' 
It was refolved in that cafe. That the copyhoU 
der himfdf might have the . aftion. But in 
that cafe it was refolved. That he to whom the 
furrender was made, until admittance, by force 
of the furrender had nothing : it was only an 
«6t begyn, and not perfc^ed 5 and tlierrfbre 

♦ Hf fir 'wbofi, ^. f Ji legufL 

in 
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in fuch cafe he could not maintain the adion 
of the lord for not admitting of him. 

A furrender of a copyhold is like to the in- 
du<5tion into a benefice : before indudion there 
is no pofTeflion ; fo before admittance there is 
no pofleflion. 
Jlf. 12 Jac. A copyholder, according to the cuftom, did 
HMnfon tnd furrendcr out of court into the hands of te- 
Green'^ Cafe, ^ants to the ufe of J< S. and his heirs 5 which 
T'^^BuJflr^x furrender was delivered into the court by die 
part, 2 38! ace. f^d tenants and there prcfented; which was 
accepted of by the fteward of the manor, and 
an entry made thereof in the court-roll, and a 
copy of the furrender was delivered unto J. S. 
and in the copy it was, viz. ♦ Ccmperfum eft 
per homagium^ that the furrendcr was to J. S, ^ 
and his heirs. It was the opinion of the court 1 
in this cafe. That none of thefe colourable | 
things did imply a perfed admittance to the j 
copyhold. For i. The acceptance of the pre- ' 
fentment by the fteward from the homage was \ 
no more than what he was bounden to do as | 
being judge of the court. 2. The entry of it 1 
in the roD was but an office of duty, being 
but an evidence for die lord, as alfo fc^* him 
to whofe ufe the furrender was ; and fo was the 
delivery of the copy to 7. S. the eeftuy que ufe. 
But none of thefe things did imply the confent 
or will oi the lord, that the ceftuy qui ufe 
fliould be admitted or have the lands according 
to the,furrender ; and all thefe things together 
do not imply any admittance, for all oi them 
may be done, though no admittance be in the 
cafe« 

^ It is found hf tht homage^ 

\ Notcj ; 
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Note; It was refblved in the court of Kin^s M. 6yac. in 
Bmbj That if a furrender be of a copyhold to l^\^^^ 
J. S. it is of no efieft until he be adnnitted te- qj^ y^i^^ * 
nant : and if before a^dmittance J. S. doth fur- 144,* 
render the land unto another, a ftranger, who 
is admitted, yet nodiing pafleth to the ftranger 
by this Omittance of the ftrangen 

i 

SECT. V. 

Where fome things j and what things^ m(rf be done 
ij tbei copyholder or his heir before admittance. 

Proofs. 

I. 'T* H E heir of a copyholder may enter C^ 4 P**^* 
X . and have an aftion of trefpafs before ^''y^ff » 
admittance. 2. A • pojfeffio fratris or fororis Q^f^ ^ 23. 
maybeof a copyhold before admittance. 3. A ' 
difccnt fhall not bind the heir of a cojpyholder; 
4. He may furrender unto a ftranger before 
admittance. 

A copyhoWcr in fee had iflue two daughters FU 12 Eltz. 
by divers women, and died feifed ; the ^ugh- ^y^ 29'- 
ters entered, and took the profits many years ; 
and before admittance, the eldeft daughter 
died without iffue, and afterwards the youngeft 
daughter was admitted to the whole land, as 
folc heir to the father. In this cafe it was hol- 
den. That the poflelTion of the eldeft daugh- 
ter, though before admittance, ftiould make 
her fitter, though of the half blood, inheri- 
table to the land. 

If a copyholder in fee by licence maketh a 24 EHzAnCo. 
leafe for years, and the leflTee entereth, the co- B. Ceii^ 23. 

pyholder having a fon and a daughter by one ^'•«w»'/ Caie 

acc« 
• F^ffejfton of hrothif or Jtfiir. 

woman. 
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Woman^ and a ion by andther ; the land fhall 
defcend to the daughter of the whole bloody 
although that the Ion died» and was not ad- 
mitted to the copyhold as heir to his father. 
And that that ihould be pojfiffio fratris of a co- 
pyhold before admittance. ^ 
40 JPAk. in B. If a copyholder doth furrender to a ftrangcr^ 
R. Armld^xi^ and the ileward will not admit him» and the 
Oimrgt^sQAit, ftranger enters, and holds the land 5 if the lord 
Tekf. 16. ace. ^jj^^g trefpafs againft him before admittance, 
he may plead not guilty, and his plea fhalt be 
good, and it fhall be found againft the lord, 
becaufe he is particeps criminis to the admit- 
tance, becaufe it fhalL be intended, that the 
lord would not fuffer the Ileward to admit him 
to the copyhold. 
7r. zjac.B. A copyhold was feized by the lord of the 
R* Jofner and manor, and he granted it to another in fec^ 
Lfl«*«j#'8 ^h(j jIj^^ and his heir was admitted ; then the 
Cafe, Cro.z g^ copyholder died, and his heir entered, 
and furrendered unto a ftranger in fee. It was 
refolvedin that cafe. That the entry of the heir 
was lawful, though he was not admitted to the 
copyhold eft ate, andthedefcentof the land to 
the heir of the grantee of the lord Ihould not 
bind him. And farther it was refolved in that 
cafe. That the heir of the copvholder being in 
the land, his furrender of tne land unto a 
ftranger was good before his admittance. 
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SECT. V-L 

Hn:fen the hrd is but an injirufnent to convey the 
i copyhold by admittance only^ and that tbefur- 
renderee is in by the copyholder^ and not by the 
\ lord. 

ALTHOUGH generally (as before is Fide Pla^^^ 
faid) a copyholder cannot enter and have ^^' *4> • *• 
I leiiin of the land without the admittance of the ^f^'^ *,^ 
lord, no more than a parfbn or prebend can qjc5 
have feifin, or be full incumbent, till the arch- 
deacon hath induiSted him, or the dean and 
chapter inftalled him : yet the lord is but an 
inftrument ufed for the fettling of the copyhol- 
der in his copyhold, and to transfer the land 
* fecundum formam et effeSlum furfumredditionis^ 
and the cftate, right and intereft in the copy- 
hold doth not pafs as from the lord ; but upon 
the admittance made by the lord the copyhol- 
der is in by him who made the furrender, and 
by the cuftom, and feifed of the copyhold 
t fecundum confuetudinem maneriiy £s?f . 

Proofs. 
The lord of a manor demifed copyhold ofM. 40 Elit. , 
inheritance to A upon condition that he fhould ^- ^- ^,^^^^ 
pay to B. 20s. yearly during his minority, and q^jeJi^ ^ 
ioo/» at his full age. A. paid not the 20J. but p. 582- 
fiirrendered the land to the ufe of P. and his 
heirs. The lord admits him. B. attains his full 
age, and the ioo /. is not paid. The lord en- 
ters for the. condition broken, and grants the 

• According to the firm and effc^ of tbi furrender » 
f According to the cuftom of the manoK 

land 
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land by copy to B. P. enters upon him. It 
was holden in this cafe. That his entry was ^ 
lawful, for that he to whofc ufe the furrendcr 
was made comes in by him who furrendered, 
and not by the lord. 
Tr,i^7ac.B. ^ copyholder in fee furrendered his lands 
R.Br$oi** into the hands of the lord by the hands of the 
Cifci Pffi. tenants, according to the cuftom, without ex- 
'*S- prcfling to whofe ufe it (hould be. At the 

next court he was admitted, habendum to him 
and. his wife in tail. It was objedted. That no 
ufe being exprefled, the furrender was void, 
and the admittance not good, to pafs an eftate 
to the wife not being named in the premiiTes j 
but in the habendum only. It was refolved, 
1 . The furrender was good, for it fhall be in- 
tended, that the furrender generally made was 
to fuch ufe as was fpecified in the admittance, 
and the lord was only as an inftrument put in 
trull to convey the eftate, and make fuch ad- 
mittance as he who furrendered would have 
him to make. 2. That the wife fhould take 
by the admittance, though (he was not named 
in the premifles, but in the habendum only. 
33£/r«.&. 4 If a copyholder furrendereth hb lands to 
^^il'P^' the ufe of J. S. the lord hath hut a cuftomary 
Q^ power to make the admittance * fecundam ef- 

fe£lmn et formam furfumredditionis. . And if in 
fuch cafe the lord grants the land to 7. S* and 
a ftranger, all fliaU enure to J. S.. and nothing 
to the ftran^r. And if the copyholder doth 
furrendcr his lands without a condition, if 
the lord doth admit the tenant upon a condi- 
tion, the condition is void ; for that after the 

♦ According to- the eJfeB itnd form of the furrender^ 

admit- 
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admittance the furrenderee is in by him who 
made the furrender, and not by the lord. 

A copyholder furrenders to the ufe of an- 28 Eli%. G». 4 
other 5 the lord admits him to hold to him and V^^i -5««- 
his heir^ : yet he Ihall have but an cftate for ''^-f'* ^*^^' 
life, for that after the admittance he is b by ?* *^' 
him who made the furrender, and not by the 
lord. 

The cuftdm of the manor was. That a co- o^b Spart, 
pyholder for life might take timber to repair : in S^waymt 
The king made a leafe of the manor, except- ^*^*^ » P* ^3* 
ing woods and underwoods and trees : Thekf- 
fcc for years of the manor grants a copyhold 
upon which were timber-trees to another for 
life, who cuts timber to repair. It was refol- 
ved, That in this cafe, notwithftanding the fe- 
vcrance and exception, the grantee (hould have 
the trees, for that the eftate of th^ copyholder 
who comes in by a voluntary grant is in by 
the cuftom, and the lord is but an inftrument 
to make the grant. 

When a copyholder furrenders to the ufe of ^^ ^^ 
another, and the lord admits him; now \\t \^ Ta^v&ner^ 
who is admitted is in by him who makes the Cafe, p. 27. 
furrender. For in a plaint in the nature of a 
writ of entry in the fer^ he (hall be fuppofed . 
to be in the^^ by him who made the furren- 
der, becaufe the lord is but an inftrument to 
make the admittance 5 and he who is admit- 
ted fliairnot be fubjed to any charges or in- 
cumbrances of the lord, for the lord hath but 
acuftomary power to make the admittance 
• fttundum effe£lum Jurfumredditionis^ as before 
isfaid. 

* According to the effeQ of the furrender. 

M. A CO- 
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jif. 37 Elix. A copyholder furrenders to the ufe of J. S, 
R^r ^and ^^^ ^^^^ refufcth to admit him : he cannot en- 
G^reZ'i Cafe, ^^^y unlefs there be an efpecial cuftom to war- 
p, 3^9. ' rant it y but if there be, then he may enter, 

SECT. VII. 

fFbere the admittance of the particular tenant 
JhaU be the admittance of him in the remainder. 

Proofs. 

M.i\Elm. A COPYHOLDER in fee by licence 

Cq^ 4 part, £\ made a leafe for years ; the leffee enters \ 

JJr^7i sCaic, jj^g copyholder, having iflue a fon and a daugh- 

^ *' ter by one woman, and a fon by another, died ; 

the eldeft fon died before admittance. In this 

cafe it was refolved, (amongft other things) 

That the admittance of tenant for life is the 

admittance of him in the remainder, but not 

to bar the lord of his fine, which he ought to 

have by the cuftom. 

r, %6 Eliz. The father a copyholder in fee made a fur- 

JP. k> Coke 4 render to the ufe of himfelf for life, and after 

part, Fitcb to the ufe of his fon for Ufe, and after to the 

cL^'^'^f' ufe of his laft will. The father was admitted, 

**^' P-^3- ^jjj died; The lord pretending a forfeiture 

entered, and granted thecopyhold to a ftranger. 

Refolved, That the admittance of the tenant 

for life was the admittance of him in the re- 

inainder -, and then the land could not veft in 

the grantee of the lord. 

It was refolved by the juftices. That the 
Tr. ^^^f''-^' admittance of tenant for life of a copyhold is 

/?. Dili and , . r 1 • • 1 • 1 l 

}iigden> Cafe, ^^^ admittance or him m the remamder, be- 

UQm^ly^, ' caufe he is to pay his fine which is intire, and 

I5Q fine is due tq be paid by him in the remain-. 
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der to the lord : but otherwife it is of him la 
the reverfion. , 

A copyholder furrcndered to the ufeof one M.^gEIix.B, 
for life, the remainder to another in fee t Te- r, 
nant for life was admitted : He in the remain- 
der furrendered to the ufe of J. 5, which fur- 
render the lord accepted of, and admitted him, 
and then the tenant for life died. It was hol- 
denin this cafe, That the heir of 7. 5. ftiould 
have the land, for that the admittance of the 
tenant for life was the admittance of him in the 
remamder ; and alfo becaufe the acceptance of 
the lord was quajs an admittance to him in the 
remainder. 

A copyholder in fee furrendered to the ufe TV. iJac.B. 
of his wife for life, the remainder to his youn^ R. Auncelnu 
ger fon in fee, and died : The wife was ad- and ^«»f'^»^'« 
mittcd, but the younger fon refufed to be ad- ^^' ^'^ 
mitted during the life of his mother, but af* *^ ^ " 
terwards, without other admittance, he fur^ 
rendered to the ufe of j. S. It was refplved. 
That the admittance of the, mother tenant for 
life was the admittance of the yo.unger fon in 
the remainder, becaufe they made bu5 one 
cftate, 

Acopybolderhadiffue3fons,j5. C.andD. and Hil. 31 £//«. 
furrendered to the ufe of his laft will, and ^' ^' -^*^''«» 
thereby devifed the fame to his wife for life, ^ic^2««!'t 
the remainder to C- and the heirs of his body : p.jjl. 
The wife died after admittance, and the lord 
granteth the copyhold to D in fee, who fur- 
rendered to the ufe of J. 5. for life^ and after 
died without iffue : B* the eldeft fon ehtered.. 
It was adjudged. That his entry was lawful, 
and that admittance of him was not neceflary •, 
for that if a copyholder furrendeceth to the ufe 
M 2 of 
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ei one for life, he in the reveiiion or reniauw 
dcr may enter without any new admittance^ 

SECT. VIII. 

By ^bat and tobofe a^^ eitbir $f the laWy iftU 
c&fy bolder himjilfy or ef tbe lord^ fev$rdly tr 
all togrtbefy tb$ ct^bold land or ijtateJhdUh 
gone J determined^ or ixtinguijbed 9 W "wkeri 
fufpended only^ 

HAVING in the feftions before declared 
where a furrendcr and admittance there- 
upon, either by the lord or his fteward in court, 
or to them, or inta the hands of tenants out of 
court, Ihall be good, and where not: Let us 
now look upon this divifion, and lee in what 
cafe the copyhold pr copyholder's eftate or in- 
tereft (hall be faid to be gone, determined, or 
excingui(hed *, and by what and whofe a£t it 
was or may be determined, Firft, It may be 
determined by the aft of the lord himfelf. i» 
By the a£V of the copyholder, 3. By afts of 
them both joined together. And laftly, by 
the aft of the law, AH which will evidcndy 
appear by the judgments, refolutioo^ and prQ« 
cedents after enfuing. 

Proofs. 

0. 2 part, The lord by this aft cannot, without the 
17. ip L4ini'% eoncurrent aft of the copyholder himfelf, dfrr 
€afc, termine the eftate and intereft which the copy- 

holder h*th in his copyhold. And therefor^ 
the feverance of the freehold and inheritance 
of the land holden by copy of court-roll (be^j 
ing done by the a£l of th^ lord) dgth not ckr 

tcripiiJe 
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tCfminc the copyholder's cftartj or extinguilh 
the copyhold* For although that the eftate of* 
the copyholder be but an eftate at will, viz^ 
• ai voUmtaUm donuni fecundum confuetudinem &. 4part,2t,\ 
mnerii ; yet cuftom hath fo eft^bliflied the in Btown^g 
eftate of the copyholder, that he is not re- ^*^*' 
moveable at the will of the lord, fo long as he 
performs the cuftoms and fervices. 

If a copyholder will join with the lord in a 
deed or feoffrnent of the manor, there, by 
that aa of them both, the copyhold is ex- ' 

tinft », as it was faid by the lord Anderfon chief 
juftke, P. 24 Eliz. in Co, B, 

A feme folc was lady of a nianor, to which pr-^ q^^ ^ 
wcrfc divers copyholders : One of the copy-part, 5.actf. 
holders did intermarry with the feigniorefs of 
the manor. It was the opinion of the juftices, 
That the intermarriage was only a fufpenfion 
of the copyhold, and not an extinguilhment of 
it. But afterwards they joined in fuffering a 
common recovery of the land ♦, and upoii that 
their aft it was reiblved, that the copyhold was 
cxtinguifhed* 

Hufband and wife cc^y holders in feeto them jj ^g ^//^^^ 
tod their heirs : The hqfband for money ck^ c, B Cro. i 
tained an eftate of freehold to him and his part,'5/<>r^- 
. wife, and the heirs of their bodies. It was re- ^ridge'$ Cafe, 
fdved in that cafe. That by the acceptance of 
the new eftate the copyhold was determined* 

If a copyholder doth furrender to him who jif. ^9 Hit. 
hath a^feafe for years of the manor to the trfe in C B. 
of the fame leffec, by that aft of his the copy* ^^* **=**• 
hold eftate is extin£b« 

, * Jf the mfill cf the hrd^ accwrMng to the cufiom tf 
fht maner. 

Us ' Th^ 
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P, 30 Eltx. The lord 'of a nianor fold the freehold of ft 

B. R. Leon. I copyhold unto another, and fo it was dividrf 

^^akeforiz ^^^"^ ^^ manor : and afterwards the copyhol- 

C^^. der did releafe to the purchafer. It was the 

opinion of the juftices. That by this rdeafe 

the copyhold was gone and extjnft* But in 

that cafe it was faid. That if a copyhold be 

culled, fo as the lord of the manor is difleifcd, 

and the copyholder releafeth to the diffeifor, 

nibit operatur by fuch releafe. 

A'copyholder had common by ufage in the 
\i\raftes of the lord as to his mefluagc and lands 
belonging : The copyhold corfaes to th^ lord, 
who after grants the fame to the copyholder 
: * cumpertinentiis. In this cafe it was holdcil, 
Thatthefe words, viz. (^cumperiinentiis) could 
not create a new common, and the common 
•firft holdien was by cuftom annexed to the cu- 
ftomafy eftatCj and was abfohitely extinguiflied. 
M 7ae. in ^^ ^^^^^ ^^ Ittttt for life, the Remainder for 
C5?adjadgcd K^ of a copyhold, and the firft tenant for life 
kcc. purchafeth the freehold of the copyhold, and 

afteiwards levieth a fine thereof, and five years 
pafs : It was adjudged. That in that cafe by 
the fine levied the copyhold was not gone nor 
deftroyed, and that this fine was not a bar to 
him who was in remainder iA life of the c(> 
pyhold. 
p ^^ • There was tenant for life bf a copyhold : 
6t.B.M9^i '^^^ ^^^^ granted the reverfiort of the copyhold 
and hdeval^ aftcl- the determination of the particular eftafc 
Cafe ant. to another for 20 years : Afterwards the copy- 
holder, who was tenant for life, by deed ihade 
a leafe for life of his copyhold, and made li- 
very, which was a^forfeiture of his copyhold 

*Witb tbt affurtenances. 

cftatc 
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cftate. It was the opinion of the jufticcs in 
that cafe. That this a6l of the tenant for life 
was not a determination or ah e;*tinguifhment 
of the copyhold \ For although it was a deter- 
mitiatiott of the particular eftate of the copy- 
holder, and that he in the remainder might 
enter; yet the land remained copyhold as it 
was before. 

The cuftom of a manor is, That if a copy- 3 7^^- '«-^- 
holder in fee dieth feifed, his wife Ihall hold^- ^-^^^ 
the land durihg her life as free bench: the^^^^^^^^ 
lord erifeoffeth the copyholder of the land. It p. , 26. 
was adjudged. That fhe fhould not, hold tlie 
land for her life as free bench, but it was gone 
by the purchafe. Contrary, if the lord had 
infeofFed a ftrangcr of the land. 

Cpurchafed a copyhold from^. lord of the ^;^ ^^ ^ g^ 
manor, to him and his wife and their child for d^.V, ace. 
their lives : Afterwards A. by indenture gran- 
ted the freehold to B. for life, rendering rent, 
and mad^ Jivery : and afterwards A. levied a 
Bnefur com fans de droits &c. to C of the fame 
lands, who afterwards accepted of the rent 
from B. It was holden in that cafe. That by 
the acceptance of the rent from B. the copy-^ 
hold of C. was deftroyed and determined. 

Note-, If a copyholder takes a leafe for^j^ ,-^^,$ 
years of his copyhold lands, the copyhold is eUz. in Co.B, 
determined : and fo it is, if the lord leafeth a 
copyhold for years which is efcheated, the co- 
pyhold is determined. But if a copyholder 
purchafeth the manor, the copyhold is not dc;^ 
, termined, but fufpended, becaufe there is no 
interruption, but it is able to be granted again^ 
bf caufe by the cuftom it fufficeth that ix hath 
been demifcd and demifable. 

M 4 SECT. 
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SECT. IX. 

Of forfeitures of copyhold^ and copyhold ejiatey 
and what ails or things done by the copyholder 
Jball amount unto or be adjudged a forfeiture 
of the copyholder* s efiatCj tvbat not. 

^Tp H E general grounds of forfeitures of 
X copyholds, or of their eftates arc declared 
in the former part of this treatifev unto which 
I fliall refer you. That which I fhall now fay 
is but by way of amplification of thofe grounds, 
with feme judgments and authorities in feveral 
cafes upon fundry diiFerences. All forfeitures 
may be reduced unto thefe heads : Either vo- 
luntary ia6ls done to the prejudice of the lord, 
or negligent or wilful refufal to do and pay his 
duties and fervice^ to the lord, which by the 
laws and cuftoms of the manor he ought to do 
and perform. 

Proofs. 

Coke 4 part A copyholder makes a leafe either for life 
MurretH(>k. or years of his copyhold lands, which is not 
warranted by the cuftom of the manor : now 
although fuch leafe fhall be a good leafe as be- 
twixt the copyholder and his leflee, and he 
{hall not avoid his own leafe *, yet as unto the 
lord it is a forfeiture of the copyhold and of 
his eftate, and the lord fhall take advantage 
of fuch forfeiture, and may enter upon the 
lands leafed. 
H. 17 EUz. So if a copyholder makes a leafe of his co- 
Ea/zadHar- pyhold for 3 years by word, to begin at Mi- 
JtMg'e Cafe, cbaclmus or at a day to come ; although it is a 
Cn.. £/.j498- gOOd 
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good leafe as betwixt the parties to it, yet it is 
a forfeiture of the copyhold to the lord-, and 
fo it was holden HiL 37 EUz. in Eaji and Har- 
Mi^s cafe. 

A copyholder of a manor made a leafe of p. toyae. kt 
his freehold lands for 10 years, and, to avoid Co. B. the 
a forfeiture, made a- leafe of his copyhold lands ^*^y Mcwaa- 
for one year-, but covenanted with his leffee, f>[,*2pa^ 
that he (hould enjoy the copyhold lands * de p. 301. »cc^ 
MHO in annum^ during the 10 years. It was 
the opinion of the jufticcs in this cafe. That 
becaufe this demife of the copyholder was but 
for one year, and fo warranted both by law and 
cuftom, and it was but only a covenant on the 
part of the leffee, that he ftiould hold it for a 
longer time, that this was no forfeiture, al- 
though the lord pretended the fame to be a 
forfeiture. 

The lord licenfcd his copyholder to make ^ j^ ^7 Elhs. 
leafe of his copyhold lands for 2 1 years, to be- i„ 'q,, B. by 
gin at Micbaelmas following : The copyholder Jnderfin. 
by indenture made a leafe accordingly, but ^^^^ »^4* 
afterwards, before Michaelmas^ he made an- 
other leafe by indenture to another perfon, to 
begin at Micbaelmas following. It was the 
opinion of the lord Anderf on ^ief juftice, Mich. 
27 Eliz. in Co. B. That the making of this 
fecond leafe, being without the licence of the 
lord, was a forfeiture of his copyhold, 

A copyholder for life hath licence of the j^f ^ - y^^ j^ 
lord to make a leafe for 3 years, if he fo long b. R. Wot- 
live, and he makes a leafe for 3 years without iedge and^ 
fuch limitation. It was holden to be no for- ^^?»^«^;Vs 
fcitur^ of his eftatc in the cc^yhold, becaufe ^^^U ^*' * 

• From ytar to year, 

the 
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the law makes fuch a limitation to the eftatc 
which he makfes, that it fhall continue but 
during his life. But if he had been a Copy- 
holder in fee, it had been a forfeiture of his 
cftate to have made fuch an abfolute leafe, bc- 
caufe he had done more than he was licenfed 
to do by the law. And fo it was adjudged in 
Hall and Arrowfmitbh cafe, which fee in Pep- 
bam*s reports 185. 
nr i Tar. in ^^ * copyholder without licence of the lord 
JB.R. Hoard's doth creft a new houfe upon his copyhold 
Ofe. lands, fome opinion hath been. That the fame 

is a forfeiture of his eftate. But I doubt much 
of that cafe, becaufe the aft done is for the 
benefit and advantage of the lord, and not to 
his prejudice, ^^ere of it. 

SECT. X. 

Habere denial or refufal to pny his rent^ Jine^ or 
to do bis otber cujioms andfervices^ Jhall be a 
forfeiture of bis copybold and copybold eftate^ 
and where not. 

Proofs. 
H EUsc A COPYHOLDER in fee was fcifed of 
Q^^ and ^^*- ^^"d rendering rent at Michaelmas and 
Fryers Cafe, our Lady-day. The lord at the laft inftant of 
in Af(w/ 350. the day of payment demanded the rent upon 
the land, and the copyholder was not there, 
nor any for him, to pay it. It was a queftion, 
if his nonpayment of the rent was a forfeiture 
of his copyhold or not. And the better opi- 
nion of the court feemed to be. That it was a 
forfeiture, becaufe the copyholder was to take 
peremptory notice of the day of payment of 

his 
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his rent, and his not being there feemed to im- ' 

ply that it was a voluntary denial, or refufal 

at the kaft, of doing the fame. But quare of 

it ; for it was refolved in another cafe, Tt. 2 1 

Jac.inC.B. That not payment of rent, or ^''•y7<«'*«» 

of the fine upon admittance to his copyhold, ) 

was ho forfeiture of his copyhold eftate, with- 

but there was fome cxprefs verbal denial of it, 

vrhich there was not in this cafe, 

A copyholder feifed by force of fcveral co- ilf. 37 EUa: 
pies of Black-acre by the rent of 4 d. White-acre •^- -^- ^^^^r-- 
by the rent of 4 d. and Green-acre by the rent q^^^^^^^^ 
K){ 6d. denied the rent of Black-acre. In that q^^^^ Cro^ 
cafe it was holden to be a forfeiture of that £//«. p.353. 
acre, but no forfeiture of the other two acres, 
becaufe although they were all in one hand^ 
yet becaufe thcv were holden by feveral rents, 
the forfeiture of the one acre cannot be the for* 
feiture of the other two acres. 

No fine is either due of payable to the lord^ VU.Coke^ 
but either-upon a defcent, or upon an admit* part,28.ia 
tance. But if fuch a copyholder upon his ad* ^""^'^ ^^^* 
mittance Ihall make an abfokite refufal to pay 
the fine to the lord, the fame is a forfeiture of 
his copyhold and of his eftate. But there fuch 
a fine muft be reafonable. For if the fine af- 
lefled by the lord be an unreafonable fine, f of > 
which the judges Ihall determine) a refufal or 
denial of the copyholder to pay the fame fhall 
be no forfeiture of his eftate or copyhold. 

Nore ; It was refolved by the juftices. That j^^ ^ ^ n^^ 
if the lord demandeth an unreafonable fine of Ddton and 
his copyholder, and he refufeth to pay it, it Hamondt% 
is no forfeiture ; otherwife whereitis areafon- ^^^ ^"^^ 
able fine. If a fine be certain, the tenant is ^^' 
to bring it with him to the court, and to pay 

it 
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it bcfofe admittance ; and if he be not ready 
to pay it, it is a forfeiture ; and fo it was ad- 
judged. But what fhall be a reafonable fine 
or an unreafonable fine, ought to be deter- 
mined ♦ per arbitrium bom viri ; and the court 
and juftices of it fhall be judges of the reafon* 
ablenefs of the fame ; if it be pleaded that the 
fine demanded by the lord, or the dillrefs fot 
k, be unreafonable or exceffive. 
*^ ^ .» • A copyholder feifed of copyhold lands of the 
C. B.ifil' yearly value of ^^^s, 4^. per afntum^ and no 
hwes and morc, furrcndcrcd them into the hands of the 
milrixet lord of the manor to the ufe of J. S. and his 
Cafe, « 3^^^ heirs: The cuftom of the manor was. That 
*■ '' upon the admiflion of any perfon a reafonable ' 

fine fhall be affefled by the lord or his fteward 
to be paid. The fleward at the court holden 
for the faid manor affeffed a fine of 5 /. 6 s* 
8d. (the value of the lands for 2 years) to be 
paid by J. S. for a fine v which fine being re- 
quefted of him by the lord to pay, he renifed 
to pay the fame ; whereupon the lord entered 
upon the lands for a forfeiture. In which cafe 
thefe points were refolved. i . That if the fine 
afTefTed had been reafonable, yet a certain time 
- was to be fet, and a certain place where it 
fhould be paid : for it fhall not be intended 
that the tenant hath fufficient money about him 
to pay a fine which is uncertain to be afleffed- 
2. That the fine afTefTed by the fleward was 
an unreafonable fine : and 3. That the refufal 
was no forfeiture. 

If the fine of a copyholder be aflfeffed by the 
lord or his fleward, be the fine reafonable or 

• By tbt opinion of a good man^ 
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Vflfeafonable, the lord muft demand the fine H. 13 Jac, C* 
of the copyholder before he can enter upon the ^ ^'«»y«n<i 

I copjrhdd for not payment thereof^ and the h^^Ac^c^. 

I realonablcnefs or unreafonablenefs thereof Ihall, , ^^GoJ- 
be adjudged by the court, /ne'&cktacc. 

Lands being cuilomary lands, and by the P- 42- 
cuftom defcendable to the younger fon, thep, ^oE/iz.B, 
father died, the younger fon being of the age R.Rumne^^ni 
of 2 years : Thirty years incurre4 after the ^'^"'s ^^^* 
death of the father, and no court had been ^''^*- * P*'^ 
holden for the lord of the manor : But in the *^°* 
iatcrim the younger fon had made a leafe of the 
lands to a ftranger 1^ and after, at the next court 
holden for the manor, he came into court and 
prayed to be admitted, but the fteward refufed 
to admit him, It was holden in this cafe. That 
the leafe made by hirp was good, and that 
there was no negligence in him to be admitted 
to the copyhold eftate ; for that it was holden 
iathis cafe. That if a copyholder dieth, hia 
heir within age, he is not bound to come at 
;uiy court during his nonage to pray admittance, 
or to tender his fine for the fame ; and if the 
death of the anceftor be not prefented, nor * 
proclanutions made that the heir cpme in to 
take up the land and pay his fine, the heir (hall 
not forfeit his land for fuch neglcft, although 
he be of full age. 

If the homagers in a court-baron being co-. 4 ^^'«- ^j^^ 
pyholders do refufe to make their prefent-^**- 
mcnts, it is a forfeiture of their cppyholds : 
and fo it was refolved to be by both the chief 
juftices in the Siar-cbamtfr in the e^rl of j^run-^ 
fieFs cafe. 

A copyholder came not to the lord's court of 
$h(j manor to ^o his fuit and fervice by the 

ipaw 
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fpacc o^ 3 years together. The queftion was^' 
if it was a fufficicnt caufe of forfeiture of his 
copyhold. It was faid by the court. That it 
was no caufe of forfeiture, if a warning be not 
given by the lord of the time of his court to be j 
holden, and notice thereof given to the copy- 
holder himfelf i and the withdrawing of his 
fuit by a copyholder is only fineable : but if 
he doth deny to do his fuit and fervice, then 
it'is a forfeiture of his copyhold : and fo was it 
adjudged M. i^Jac. in B»R> \n Hammond and 
Winibankh cafe. 

Summons was given at the church door for a 
copyholder to appear at the lord's court, and 
do his fuit and fervice -, upon which fummons 
he did not appear. The doubt was, if it was 
a caufe of forfeiture of his copyhold. It was 
the opinion of the whole court. That it was no 
caufe of forfeiture of his copyhold, becaufe 
that it was not Qiewed that it was the cuftomj 
to make fuch fummons : and the court faid, 
That it were hard to make it a forfeiture, be- ' 
caufe perhaps the copyholder had not notice of, 
it : and they held that in fuch cafe notice muft 
be given to the perfon, and his refufal muft b(j. 
a wilful refufal, . 

The cuftom of a manor was. That if a copy* 
holder died feized, his wife fhould hold his 
lands as her Free Bench, and be admitted te- 
nant, and that the fon fhould i>ot be admitted 
tenant during the life of his mother : and farther 
the cuftom was. That if any copyholder com- 
mitted felony, and it were prefented by the 
homage, that the lord might feize the copy- 
hold as forfeit : The qopyholder died ; his 
wife was admitted to her Free Bench : The 

fon 
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fon committed felony ; the wife died. The 
queftion w^, if the lord might feize the co- 
pyhold as forfqt. It was objcdted. He could 
not, for that the fon was not tenant at the time 
of the forfeiture committed, and fo the lord 
could not then feize, and the cuftom fliould be 
taken ftriftly. But notwithftanding it was re^ 
folved. That the lord fhould have the land as 
forfeit, and that the fon was a copyholder 
within the intent of the cuftom. 

If. hufband and wife be joint copyholders of 
the purchafe of the huft)and y during the co- 
verture the hufband is attainted of felony, and 
dieth : It is no forfeiture of any part of the co- 
pyhold. But if the purchafe be made before 
the coverture, then it is a forfeiture of the 
moiety. 

The king being lord of a manor, a copy- j^ji^ - j^^^ ^ 
holder within the manor made a leafe of his Scaccan\ 
copyhold for 3 lives •, and the furvlving tenant (^o^^- 265, 
for life continued the pofleflion of the lands for 
40 years. Though the making of fuch a leafe 
for 3 lives was in law a forfeiture of the copy- 
hold ; yet becaufe it did not appear upon the 
cndorfement of the deed that livery was made, 
it was holden. That the king could not take 
advantage of the forfeiture. 

If a copyholder doth bargain and fell his 
copyhold lands by deed indented and enrolled, 
it was refolved. The fame w^as no caufe of for- 
feiture of the copyhold of which the lord can 
take advantage, becaufe the copyhold did not 
pafs by the deed : and fo it was faid it was ad- 
judged in London^s cafe. 

So, if a copyholder for life furrendereth to 35 r//r. ^«A 
the ufe of another in fc:e, an,d befides thai: ^"^-^'s Cafe, 

makes 4 ^«' 2 i- 
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makes livery of the land ; this is no forfcitum 
of his copyhold, becaufe the eftate pafieth by 
the furrcnder, and not by the livery, • 

If a copyholder for life cuts down timber- 
trees, it is a forfeiture of his copyhold 2 andfo 
it was adjudged in Belfield 3nd jidams*s cafe. But 
if a copyholder makes a leafe for years, and 
the leflee cuts down timber-trees, or commits 
other wafte upon the copyhold lands, the lord 
cannot enter upon the land for a forfeiture j 
but in fuch cafe the lord is put to his a6iion 
upon the cafe againft the wrong doer. 

SECT. XL 

WTjere the aSi of the lorJ, and what aS of his^ 
Jhall difpenfe with a forfeiture made by bis (^ 
fy bolder \ where and what notn 

Proofs. 

A COPYHOLDER commits wafte,and 
•after the wafte done, the lord accepts of 
the rent from the hands of the copyholder. 
^^ere if it ihall bar him to enter for the ff- 
feiture. It is a quaere not refolvcd. 

If lands by demifable to two by copy for life 
fuccejfive^ and the cuftom of the manor is, that 
they may not cut trees : if the firft of them 
cutteth down trees, it is a forfeiture both of 
the eftate of the prefent tenant for life, and of 
the eftate of the other in remainder over. 

If a copyholder levies a fine, makes a feoff- 
ment, or fuffers a common recovery which de- 
ft roys the eftate: in fuch cafe no acceptance of 
the rent, or aft done by the lord, fhali be 
available to make the eftate again good. But 

where 
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\^heit fhe ciiffoiri of the'mariononly i^ brolcVn i 
as if the cbpyholdef rtiak^s a le^fe of'Ws ^py- 
hold laftds ibt tndfc jrcars tteif on8'yt:'ai*;'ol- Se- 
Ws' to pay his-fent,' or de^rii^;^ (b' bd fW6rA 
of the homage', or 'commits waflte'r tHeri^4i^i 
eftate may 4)e afterwards cohHrmedi arid^tlfdffe 
and in fuch cafe the* acceptance 0/ ^he ^fcpt' ty^ 
t\[t lord will atoOurit^ to ^ cpflfirfnktidti of Wie 
firft eftate. . ^r ^v-^-^ ''f-,'* ''\^',^' 

Iri fome- caftij '-where an^'^ft^atefiof a copyhol- 
der is forfcitca-!yy^ \^^^ 'yd by^eifliond, atid, tfie 
aft of the lord' % his cfowftoT'tHe manor; 'th6 
forfeiture 'may Be tnifcigatedv '*and the lan^%a:li 
not be utterly forfeited or deftroyed: As 'wherfe 
the cuftom is, That for wafte copyhold (hall 
be forfeited, a coftonFiifcrf to Amerce the te- 
nant for the walle done, and^to diftrain for the 
amercement, will be^a gooc^ cuftom to miti- 
gate.the forfeiture of the copyhold; • ' 

The cuftom of the" manor whefe Copyhold xyCar. in 

tenements ^vere demifable'for lives was, That ■^' ^- "^h^rne 

if any fuch copyholder fufftrred his meffUiiffe *"^ ^^.Y* 
i^.jr^' r •• I ° Cafe, Mar. 

to be rumed for want of repairing, or. by .cpcij- , 5 , i 

mitting oi wafte,' if the fame wks prefentdl py 

the homage, the lord ufed t") diftraih the dat- 

tel as well of the copjrholder hittifelf 'as qf hl§ 

under-tenant .levant: arid cou'dHant 'u^oh: th<i 

lands for the faid ahiercemc'nr. , ft w2f^'b3S; 

jefted. That; the^cuftbrH^'^/ks^ n9t good,* fot' 

that it was an iinreaforiabje tirftdqi/ that'thi 

under-tenant (houlB be pu nifKed iot^kt 6^fit\ 

of the CO yholtfe*-, for* t'le/uhcferirenant'is i 

ftranger tov t4e c^toiTV, dhd'ty^ifQms-'ftirti^d^bft 

taken ftriftly. '. flut it w^^ryiMved tl\at;!tliS 

cuftom wa3 good : For by'tht^laW,' the "Timer- 

Ing of the copylioid mdTir^ge ^^o\Fdtt iJS iW^ 

N or 
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orio be wafted, was a forfeiture of the copy* 
' luildy and the cuftom did abridge and mit^te 
the forfeiture, and the under-tenant for a year 
iras a tenant to the lord, and diftrainable for 
the tents and fervices, and the charge lies upon 
the land, and not upon the perfon % and there- 
foi% it ' was adjudged. That the cuftom was 
good, and the amercement lawful, and thedi- 
ftreis of the cattel of the under-tenant levant 
upon the land was lawful, all of them being 
t^ the aA of the lord in his court, and by the 
cuftom of the manor, in mldgatton of the for- 
feiture of the land, and fo for the good of the 
copyholder, 

SECT. XIL 

U^hetber copyhold lands be within the ftatute ^f 
Weftm. 2. Md may he entdiledy or not j and i 
where and by what aSs the ijfues in tail mo} k 
barred 'y and JhaU be a dif continuance of tk 
iftatej whatnot. 

WHETHER copyhold lands are ; 
within the ftatute of IVeJim. 2. cap. i. { 
dedonisy &r. or may be entailed, hath been 
much controverted, and many judgments and 
ttfolutions have been on both fides; and it ; 
ieemeth to be a ooint not fully agreed upon at 
this day. I fhail therefore make fome little 
mendon what hath been faid on either fide, and 
leave it to the judgment of others. And iiril 
for the aflirmative {>art. That copyholds are 
within the fatd ftatute, and may be entailed, I 
fltali begin with Mr. Littleton himfelf. Te- 
nant by copy of couft-roU is, faith he, where 

there 
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there is a cuftom in a manor time out of mind 
ufed, that certain tenants within the faid manor 
have ufed to have lands and tenements to them 
and their heirs in fise-fimple or in fee-tail : and 
in that chapter he particularly fcts forth the 
manner of grants of fuch eftates, viz. * Ad 
banc curiam venit A. de B. et furfumreddiSt in 
manus dominiy i^c. unum mejfuagiumy (^c. ad 
ufumC. deD. et b^eredum fuorumy vtlhieredum 
dc corpore fuo exeunt. Habendum fiU et bieredi- 
bus de corpore fuo exeunt,* ^c. By which it ap- 
peareth to be the opinion of Mr. Littleton, that 
an eftate may and might be of copyhold lands. 
And herewith agreeth the opinion of Mr. Plow- 
den in his commentaries in. Morgan and Manx- 
dps cafe. But note, that the opinion of Mr. 
liitUton is. That there muft be a cuftom of 
the manor to enable fuch eftates of copyhold 
lands. 

It is fiud in Coke 3. part, in Hey don* s cafe. 
That where an aft of parliament doth alter the 
• fervice, tenure or intereft of the eftate, either 
in prejudice of the lord or of the cuftom of the 
manor, or in prejudice of the tenants, there 
fuch an aft of parliament doth not extend to 
copyholds. And therefore the ftatute of IVeft- 
mnjler 2. de donis, becaufe it e3Ctendeth to the 
alteration of the fervice and tenure of the knd, 
and is prejudicial to the lord of the manor, 
doth not extend to copyholds. But in that cafe 
it is agreed. That by a fpecial cuftom lands 
might be entailed ; for that it might be, that 

* A. ^ B. came to this courts andfurrenJered into the 
hands of the lord^ one mejjuage ^c. to the ufe of Q .of D. 
tmd bis beirs^ or tbe heirs of his body^ to hold to him and. 
the heirs of his body» 

N 2 uj5on 
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upon the creation of the manors lands were 
given by lords of manors to hold by their te- 
nants by particular fervices and for particukr 
ufes ; viz, to fome to them and their heirs in 
fee-fimple, to fome others to hold to them and 
the heirs of their bodies begotten, and to fome 
others for particular eftates, as for life, £^r. 
and fuch cftates having continued in their if- 
fues time out of mind, cuftom hath now en- 
abled fuch eftatesto be of copyholds in tail: 
and although they have and enjoy fuch their 
eftates, be it either fee-fimpie^ or fee-tail, yet 
.it is but * fecundum confuetudinemmanerii : and 
therefore, and for thefe reafons and caufes, Al- 
though that copyhold be not or could not be 
. entailed within the general words of the fta- 
' tute dedonu^ &c. yet by cuftom time out of 
mind ufed, they fay that copyhdds may be 
entailed. 

36 £fe. in the Kinfs Bench it was adjudged, 

That' where the cuftom of • the manor was, 

-that* lands might be granted unto any in fee- 

iftmplc,' in fuch cafe a grant of lands unto a 

t^man and the heirs of his body was within the 

" : ciiftom : For ^ cuftom which extfendeth to the 

- greater will -extend to the lefler eftate. 

M. 15 Jac,'^ Tenant in tail of a copyhold furrendened 

Lee and 'the feme into the hands of the lord; to the ufc 

?^M fzs! ''^'5'- ^' ^^' '^ *^^ ^^^^ ^ queftionsdid arifc. 

' T/ If copyholds were within the' ftatute de 

'^idoms^ i^c, 2. Whether the tail might be cut 

i off by a furrender. The court doubted of the 

firft point -, but the better opinion feemed to 

/ • AccQrdin^ to the cufiom of the manor. 
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bCvThat the ftatutc co-operating with the cu- 
ftom, they might be entailed. 

A copyholder had iflue 3 fons, A. B. and H. 31 E/iz. 
C. and furrendered his copyhold lands t6 the ^- R- BulUin 
life of his laft will, and thereby declared the and G'^*"''* 
fame to be to the ufe of his wife for life, the ^ ^^^^ /^^'^ 
remainder to B. his fecond fon in tail, and af- ' * . 
terwards to A. in fee. It was a queftion in this 
cafe, if B. had a fee-fimple conditiotial in the 
lands, or an eftate-tail. For if a conditional 
fee, then a remainder over of it could not be 
limited. It was the opinion of IFray chief 
juftice, That it was an eftate-tail in 5. and not 
a fte conditional, and that cuftomary lands 
might be granted in tail. 

A furrender of copyhold lands was made H, 34 EUz, 
within the manor* df Stevenfon^ to the ufe of B.R.not.zgz. 
J. 5. and the heirs of his body ; and after iflue, Stanto»B^ ^ 
he furrendered the lands unto another. It CroT/iz^^xn- 
was agreed by all the juftices, That it was a fee- 
fimple, conditional at the Common law, and 
after iflue, that he might alien the lands. 

A copyholder in fee of the manor of Fair- -^^ ^ ^^y^- 
Mis and Treacher s^ 3 H. 8. furrendered \ii^ B.R.Gra'vt- 
copyhold lands to the ufe of his eldeft daugh- wrand^ro^^i's 
ter for life, the remainder to the eldeft fon of Cafe, P*!?^. 
the faid daughter and the heirs-males of his 34- 
body, the remainder to the right heirs of A. 
the copyholder in fee. In this cafe it was faid. 
That an eftate in ta^l could not be of copyhold 
lands. It was the opinion of Fenmr and Fop- 
ham^ That by equity of the ftatute dif ddnis an 
eftate-tail mightbe.Jof<:opyhbl(J lands, though 
not otherwife. 

Now on ;he pther fide, ; That copyhold 

lands cannot be entailed, nor are within the 

N 3 ftatute 





^^ . cj., fee thcfe cafes and.refo- 

i^^'Sfco. B. it was refolved by all 
^■P (jjac copyholds were not within 
^^ y^*^^ ^^jl^ 2. de donis : For if they 
/^i>^**"^^^;^/iifAatftatute, then the lord fliould 
/^^J //'^' ^^^ .^ fjor take advantage of the forfeiture 
£ ^''j' fthc copy^""^^ for felony, (the contra^ of 
^>i^ ^-^ " ^ .^1^ ^^'3s refolved in Borneford, and Sir John 
/^ B^^jti/s^un's cafe) but the donor i and the fer- 
ifictrs ihoulcl be done to the donor, and not to 
liie lord of the manor ; which is againft the 
iiamre of a copyhold tenure. 
^^ The cafe was. That a copyholder furren- 
fr^^^I^' dered to the ufe of one in tail, there being no 
O^^'^ %iil' callam to warrant fgch furrendcr. In this cafe 
^^^^C^i^* the queilion was, whether a- copyhold might 
^^ J P^, be entailed within the ftatute de donis. * It was 
3^.S3-^ hoMen by all the juftices. That it could not 
3^?' be entailed within the ftatute, and that for di- 

vers caufe'?* I . Becaufe it is not within the let- 
ter of the ftatute, which fpeaks only * de tt- 
nemeniis per chartam datis : and copyholds can- 
not pafs by deed, but by furrender only, as is 
agreed on all fides. 2. Becaufe they are not 
within the meaning of the ftatute, becaufe that 
before 7 E. 4. 19. they were not of any account 
in law, btiog only eftates at will of the lord 
■f fecundum confuetudinem maneriu 3. Beaufc 
the faid ftatute de donis provides only againft 
thofe who might make difmherifon by fine or 
recovery, which a copyholder there could not 
do or make, becaufe that then upon fuch 



* Of tenemmas given hy charter, 

f JccQrdhg t9 the (uftom of the manor. 
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grants in tail the revcrfion (hould be left in 
themfelves, which could not be, being to the 
prejudice of the lord of the manor. Ajid alio 
4. bccaufe it would be very mifchievpust be- 
caufe then there (hould be no means to dock 
or cut off fuch entails, (common recoveries 
and fines not being then in ufe^ unlefi there 
were a fpecial cuftom to that purpofe. 

Having thus declared and made mmtion of 
the feveral cafes and refolutions in this much 
controverted point, Whether ^copyhold may be 
entailed within the faid ftatute de donis^ &r. 
I (hall not deliver any abiblute (pinion upon 
the fame, although I do much incline to th^ 
affirmative part, being chiefly led thereunto 
by the opinion of Mr. Uttletany and by the 
refohition in ManxelPs cafe, and of my lord 
Coke in HeyJon*s cafe, and a late refolution ii> 
the Gdd point, 42 Eliz. in Erijh atid Rivts 
cafe, where it was adjudged in the court of 
Cmmon, Pleas j upon an evidence given in a 
afe of copyhold lands within the manor of 
Ifikwortb Stan in the county of Mddlefexi 
where it was refolved. That no eftate-tail could 
be of a copyhold witliout a particular cuftom 
to warrant the fame : but if there was fuch a 
particular cuftom within the manor to warrant 
fuch cftates, then by the cuftom co-operating 
with the ftatute (as before is exprefled) copy- 
hold* lands might be well entailed within the 
iiud ftatute. 

Admitting then that by an efpecial cuftom 
of the manor lands may be entailed ; thq next 
niattet to be cohfidered of is. By what and 
whofe ads the faid eftate fiiall be either dificon- 
tinued or barred, and what (hall amount to a 
. N 4 dif- 
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difcondnuance ot: a bar to the ifiae in 'tail of 

fuch<eftate, : ,' - . '.../., 

15 /J. 2. Fits. ' In i3.£. ^..Fits^. Judgment 7. it is faid, 

ludgincnt 7. That .the hcin.wjho/ is inheritable to the copyr 

l^ds by cuftom ipay recover the fame by plaint 

iri the. court of^e lord in the nature of an at 

fize of mort-dauncejior^ but he fhall not have 

15 ff. 8. Te- an zSxit oi novel dijfeifin : And 15/f. 8. tenant 

nant by copy by copy 24. The heir of a copyholder tenant 

?+• in tail fball irejcpver the lands in a formedon in 

the difcepder. * 

The cuftom of- i manor W;as, That plaints 
in the qourt of the lord of the manor have ufcd 
to' be in real actions, A recovery was by plaint 
in the nature of a real adlion againft a copyhol- 
der being tenant in tail, and a recovery there? 
upon had. : It was holden in that cafe. That 
the laid recovery Ihall be a difcontinuance tq 
t^Jcc^vyay the entry of the heir in tail, becaufe 
fuch plaints are warranted by the cuftom, and 
if is an incident which the law annexeth to the 
Guftomy . Th^t » recovery (hall be a difconti- 
IJJ^^/"^- nuance. But Vide Tr. 36 Eliz. in B. R. in 
j^Mens Cafe, -D^^« and Iiigden*sx^c* Jf it had been a fur- 
Moore 358. render in court, it had been no difcontinuance. 
M Car in I" ^7 EHz. ii^ a cafe cpncer;iing the manor 
to, %. Hiir pf Northhall in the county pf Effex^ .That if 
and Up- copyhold lands might be entailed within the 
r^'ttrf^^'sCafe, ftatuteof fVeJlm^ %. then a cuftom: of a fur- 
prownL 121. jej^^r Qf jt fi-iould be a bar or ^ difepntinu- 
ance of fuch eftate ; for as the eftat;.e might be 
created by cuftom> fo it qiiglK be difcdptinued 
by a furrepder by cuftqm. And ?V. 38 EUz. 
pield and £///Wscafe, , A furrender by. tenant in 
tail of a copyholder in fee makes a difcontinu- 
ance of it. But yet notwithftan4ing thofe au- 
thorities) 
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thorities and .cafes, I do cohcehre thkt a flfr- 
render is no difcontinuanee or a cbp^f hold cftAtd' - 
in tail. • ' . • • > 

If a man be feifed of a copyhold in thb right H. 30 Elizi 
of his wife, or be tenant in tail of a Copyhold, ^. ^- Knight 
and he doth furrender to the ufe of another in ^^ f ^?f- 
fee: It was holden in .that cafe. That "^y^^Teonlittit, 
fame doth not make any difcontinuanee of the 95/ 
eftate of die wife or of the eftate-tail, but that 
the wife or the ifliie in. tail may refpeftively en- 
ter into and upon the land. And according to 
this it was adjudged in Gravenor and Brookes 
qafe before mentioned in 36 EHz. 

Copyhold lands were entailed, and the co- ^. ^n^^ /^ 
pyholder furrendered the faid lands to the ufe C.B.LanehxA 
of another man in tail with divers remainders ^^V/** Cafe, , 
over, and then he died. It was faid in this ^^^- 368. j 
cafe, That it was no difcontinuanee of the tail, 
but the iilue.in tail, notwithftanding the fur- 
render, might, enter. But it was faid^ in that 
cafe, Thar if it .'were, a difcontinuanee, that in / 

fuch cafe ^iformedon in the Reverter did not lie 
by the tenant in* tail, becaufe when a copyhol- 
der makes- a gift in tail, he hath' no reveffion, 
but. a poflibility ; and die lord fhall avow upon 
the donee for the rents and fervices, and not 
upon the donor. 

In frefpafs it was adjudged. That a furren- fj ^y^ 
der by tenant in tail of a copyhold was not any o/^/ and 
difcontinuanee of it,* no more than a furrender Le'Vil^ Mqom 
by tenant for life to another in fee was a for- 753- 
fciture. 

If an infant tenant in tail furrcndereth his //. 35 eMk. 
copyhold lands to the ufe of a ftranger, who is (^ooUs and 
admitted, .the infant may enter at his full age, ?r^^'^ ^*fi»» 
becaufe it was not a bar nor a difcontinuanee. , ,f 7 IV' 

adjudged, ace 
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It is not to be difputed or queftkuied whe* 
ther a common reooveiy of lands at the Com- 
mon law with voucher over and warranty be a 
bar of lands entailed : It is univerially received 
by all learned in the laws of the realm to be a 
bar of fuch an eftate, and the inheritances of 
a great many perfons of quality and others do 
depend upon fuch common recoveries had and 
fufiered. But then the queftion hath been, 
whether a common recovery had and fufiered 
in the court of the lord of the manor {hall be 
a bar of an eftate of copyhold lands entailed : 
and for that, it will Hand upon this difference. 
Where the cuftom of the manor hath always 
been, that fuch a recovery there had fhall be a 
bar, where not. For without a fpecial cuftom, 
I do conceive that by a recovery had and fuf- 
fered in the court of the lord of the manor, an 
cftate-tail of copyhold lands cannot be barred : 
But where fuch a cuftom is or hath been out 
of mind ufcd, there I conceive that a com- 
mon recovery had and fuffered in the court of 
the manor will bar an eftate in tail of copy- 
hold lands. I (hall only put you two judgr 
ments and refolutions to make good this dif- 
ference, although many others may be al- 
ledged. 
.. . Upon a fpecial verdift in an aflion of trcf- 
B, ^^ ciunn^ P^^* ^^ ^^ found, That the lands were copy- 
asd ?caft\ nold demifable in tail, with the remainder over 
Cafe, Oro, in tail : That tenant in tail in pofleflion fuf- 
£/«. 391. fered a common recovery with voucher in the 
court of the manor of thefe lands, and after- 
wards died : But there was not any cuftom 
found for fuSering recovery of fuch lands in 
the court of the faid manor. It was holdeh 

by 
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by the whole court in that cafe. That the reco- ^ 
very fhould not bind the tail but upon a re- 
compence in value, and in thatcafe the iffue 
could not have land in value : Alfo the lord 
Ihould lofe his fine, ahd the party to whofe ufe 
the recovery was had Ihould hold the lands 
without admittance or grant from the lord, 
which is contrary to the nature of a copyhold. 

The other cafe was this. Land was demi- M. 37 £//«, 
fable in tail by cuftom : A copyholder demifcd '« ^•^• 
the land in tail by copy : The copyholder fuf Yjnl'^^^t 
fered a common recovery in the court of the (^o.EIix,^B<y. 
manor with voucher and warranty. The court 
at the firft doubted of it, becaufe a warranty 
could not be annexed to fuch an eftate in tail. 
' But yet afterwards it was refolved. That the 
recovery there was a bar of the tail. And 
note, for a conclufion of this point. That at 
this day, by the cuftoms of feveral manors, 
common recoveries are had and fuffered in the 
courts of lords of manors for the docking and 
barring of eUate-tails of copyholds. And 
much mconvenience would enfue, both if co- 
pyholds at this day might not by cuftom be en- 
tailed, and likewife if by cuftom common re- 
coveries had of eftate-tails with voucher over 
in the courts of lords of manors fhould not 
thereby be docked and barred. 

SECT. XIII. 

in>at things are incident to a copyholder^ and what 
be may take of common right withouf the grant 
or licence of the lord : And what a£ls upon the 
landfhall bind the copyholder ^ what not. 

IF a copyholder according to the cuftom 
doth furrender into the hands of 2 tenants to 
the ufe of 7. 5. and his heirs, and afterwards 

the 
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tlie copyholder dieth' before the prefertttiieift 
be mad^ bf the furrender by the terisiftts, and 
the lord bef6re the pr^fentiiient accepts of the 
rent of J.S. generally, but not as a copyhol- 
der : the heir of the futrfenderor may entei: into 
and upon the lands, and receive the profits 
thereof to his own ufe, for that nothing vefteth 
in the furrenderee before admittance, and the 
inheritance of the copyhold is in the heir quqfi 
by defcent. 
Ta/ch. 45 To have common in the waftes of the lord 

£//z. adjudg- jg not a thing incident to bis copyhold, but is 
ea>acc. ^^ prefcription or cuftom of the manor. If 

therefore a copyholder purchafeth the inheri- 
tance of the landi the intereft of the common 
being a thing entire is gone and determined. 
But if the copyholder doth furrender part of 
his copyhold lands to the ufe of another, who 
is admitted, yet his whole common is not 
thereby determined, but he fliall have common 
ftill for the lands not furrendered. 

A copyholder may take houfe-bote, hedg- 
9 H. 4. tit. bote and plough-bote upon his copyhold lands 
cJi ^^8 ^^ common right, as a thing incident to the 
'^ ' * grant, if it be not reftrained by a cuftom, that 
the copyholder fhall not take it but by affign- 
ment of the lord or his bailiff* And if the 
lord, where the tenant hath fuch lx)tes, cuts 
down all the woods and under-woods which are 
ftanding and growing upon the lands, to pre- 
vent the copyholder of his botes, he may have 
an aftion of trefpafs againft the lord, as it was 
refblved in Heydon and SmiiVs cafe, Pafcb, 8 
Jac. in Co. B. 

A manor may be copyhold, and holdenof 
another* manor by copy ofcounTrbllj and if 

, . : fUch 
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fuch a copyhold J mknbr.^be" granted unto J. S. M, % Jec. '. 
and Ws hdrs;, J. 5.tmay hoidJ a copy court ^J^^^^^^ 
within his faid manol- Without a fpecial grant of ^^^^^ y^i^^ 
it; for that of cx>miiiort rfght a^ourt-baron or 190,' 191/ 
a copyhold court is incident to every manor. 

A lord of^ a mandr grants a copyhold • for 3 P. 26 EUz. 
lives, and afterwards takes a wife :* The 3 lives ^•/- ^''T 
end or deterxuine: The lord enters into the^"j.^™ 
manor, and keeps the copyhold knds in his pj^t/ 16. ' 
hands fbr a tiirie, and then grants the lands * 
over again by copyv anddieth-': The /^ife df 
the loi4 enters, and >claimsi doWer in -it. In 
Ais cafe it w^ refolded • = That the copyholdet 
Ihould hold the lands <iilcharged of the dower, 
becaufeUh© copyholder comes and is in the 
lands by the* coftom,; which is paramount to 
the titla of • dower. - : : 

A dopylioWer isifeifed of lands at comrrion p. 5 £•//«. bf 
law, and^llfo of lands feldlden by copy of court- J^y^^- ^»^* 
roll, arid^hc^byindentuiae without licence of ^'''"'^ 5o- 
the lord, niakeS oneieafe -of both landsJ/ ren- 
dering rent. It-WRS'faid by Dyer^ That in 
fuch cafe the^whole rent is' iffuing out of the 
lands at Comtnon Jawi, 'becaufe the leafe as to 
the copyhold lands was Utterly void. 

If the lord grants to his copy hplder the trees p ^^ £//;?:./• 
. growing upon the lands, s and which Ihall after b, R, Moore 
grow, with liberty to cut them down and carry 94. 
them away •, he may juftify the cutting of the 
trees which are growing, and it fhall not be a 
forfeiture of his copyhold, becaufe the lord 
hath by his grant difpenfed with it : But he 
cannot cut down the trees which fhall there 
after. girow, as it was faid by Plowden and* 
pQpham. 

If 
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Pafc. 12 £//«. If a co{>y holder binds himfdf ia aftatute^ 
in B. R^ ad- |jj5 copyhold land Ihall not be extended upon 
j udged, ace. ^j^^ ^^ J ftatute, . becaufc the copyholder in the 
eye of the law hath an eftate hwt ad volunta- 
tern d&mim fecundum confuetudinem manerii: 
But if "a (nan be tenant for life or years of a 
manor, and a copyhold comes to his hands by 
forfeiture or other determination, and he binds 
himfelf in a ftatute j although the copyhold 
be after granted, yet it may be extended upon 
the ftatute, bccaufe the copyhold was annexed 
to the freehold, and joined with it in the hands 
of the lord, when the ftatute was acknow- 
ledged and entered into. 
M. 5 Jae. xhe cuftom of a manor was, That a copy*, 
S/ACafe,^^^^^^ might cut and lop trees for hcdge-bote 
Moore 8 1 i , ' ^^^ ^^^cr neccflaries : The queen made a Icafc 
%iz. of the manor to J. S. with exceptioa rftrces : 

King James granted the rever(K)n to J. D. in 
fee : The aflignees of the term granted a co- 
pyhold to other for 3 lives. Habendum ro them 
fucciffive : The copyholder cut trees. It was 
refolvcd. That the copyholder was in by the 
cuftom paramount the exception, although he 
took his eftate after the exception, and there- 
fore might juftify the cutting, of the trees for 
the hedge-bore and other neceflaries. - 
55 EU%. Co. The huft)and feifed in fee of copyhold lands 
4 part, 23. in the right of his wife furrendered the fame to 
Bullock ami another, who was admitted, and afterwards 
c\^'^\oon ^'^^ huft)and died. It was adjudged that in 
caS ^^^^ ^^^ ^^^^ ^^ ^^^^ might enter, and fhe Ihould 

not be put to her cui in vita. 
M. 9 Jac. in If there be leflee for life, the remainder for 
P, ^: ^^" life, of a copyhold, and the firft tenant fot* 
jadged, ace. ^^^^ ^^^^ purchafe the freehold of the copy- 
hold, 
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hold, and levies a fine thereof, and 5 years 
pafs : It was adjudged. That this fine fhould 
bar him in the remainder of his copyhold* 

SECT. XIV. 

Whm the lord of the manor Jhall be chancellor in 
bii own court, to ditermine the differences 
which arife betwixt copyholders. * 

A COPYHOLDER doth furrender his h. 23 £//«./« 
copyhold lands to^, to hold the lands till B; R. i Leon^ 
he hath levi<pd the fum of iQo/. upon trvift ^• 
that afterwards he (hall furrender to the ufe of 
B: A, levies the money, and being required 
to make the furrender to B. he refufeth to do 
it; whereupon 5. exhibits his bill to the lord 
in the court of the manor : The lord there 
makes a decree, that A. make the furrender to 
5. which he again refufeth to do ; and there- 
upon the lord feizeth the lands, and afterwards 
admits B. to the fame. It was the opinion of 
the whole court in this cafe. That both the 
fcizure of the lord, and his admittance of 5, 
wt lawful, becaufe the lord in fuch cafes of 
equity to execute tnrils is chancellor in his 
own court. 

If a falfe judgment be given in a court-ba- vu. r4 H. 4. 
ion by the fteward againft a copyholder, the 34. 
copyhoWcr in fuch cafe Ihall not have either a 
wit of error or a writ of falfe judgment ; but 
he may foe ih the court of the lord by bill, to 
^ rcBcvcd againft fuch judgment ; and the 
lord as chanceUof , may give him relief there- 
of and {hall reftore the land to the party upon 
w falfe judgment given by the fteward, and 
-Jcftitution made to 5xe copyholder. 

SECT. 
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•'--' ' -SECT. XV. ; ■; ; - 

Of furrenders upon conditions \ and where fuch 
furrendcrsfiall He goodly viberekot. 

Proofs.: 

P.uEIiz. A COPYHOLDER in fee ftirrendered 

Ctf.4part, -tjL out ofcoufthis copyhold lands to the ufe 

Kite and of another and his heirs upon condition : At the 

^ueinttm'$ ncsct couTC the ifurfender was prefentcrf; but in 

Cafe, p. 25. ^j^ prefentment the condition wte omitted: 

He to whofe ufe the furreiider was made being 

dead, the lord admitted Us heir: It was re* 

folved in this cafe, Thar the prefentment of 

the furrender was void, becaulc it was not 

made in fuch mannef as the furremier was made. 

But if the conditional furrender had been pm* 

fented, it had been good; although it was not 

entered into the cburt-roU. /. 

tj- J A copyholder tiirrendered his:copyhoM opi?tt 

B.R.Cfo'jae. Condition, and afterwards by deed he releafed 

'ioe.HalltsA the condition. .R^folved it was good^wiriiout 

Sbardbrook\ a furrcftder, for that a condition cwr^'l'ightcan'^ 

^*^"^* not properly be faid to be determiried by a fur^ 

render, but it may^ be by a r^leafe. 
K 1 5 £.3. 1 3. The cafe was ; Grandfather, father, and fen: 
The grandfather died': The fathefc affigned 
dower to the grandmother, being his mother, 
whoTurrendered it back to the- fethSer paying 
10/. per annum: The father died; Ms wife 
brought dower againft the fon and recovered, 
becaufe the father had • the fee and' freehold 
conjoined in the lift? of the graatlifcother bjr 
the furrender. - It was refolved uii'lthis cafe, 
That when the wift; of the*fathe|^doth recover 

- *:• n.- dower, 
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I tiower, fhe Ihall piy to the grandmother lb 
j much rent as doth belong to her proportion in' 
; dower. And^in this cafe it was holden. That 
although the eftate of a man be conditional 
' iiid defeafibje upon a bad title ; yet the wife^ . 
i fliall not be oufted of her dower until the con- 
dirionalor defeafible title be defeated.. And 
i where hulband and wife are tenants for life, 
I and furrender to him in the reverfion, the 
i wife of him in the reverfion fhall be endowed, 
and yet the furrender is but conditional ; for if 
the wife of the tenant for life overliveth htt . *■ 
hofband, the furrender is. defeafible : a fortiori 
in cafe where it is not defeafible, as in this cafe. 
And it was faid in cafe of a furrender of copy- ' 
hold land, where it was conditional, the wife 
is dowable of it, if the condition do not de- 
termine the eftate in the life-time of the huf- 
band: But a feme is not dowable of copyhold 
but by cuftom of the manor. 

A copyholder devifed. his lands to his wife H. ±y Elizl 
for life, and that Ihe fliould fell the lands fof ^'"«'- ^*«- 
the payment- of his debts -, and furrendered to' ^^^ ^^ffriTs 
the ufe of his will : The copyholder died : His Cafc. " 
wife furrendered the land upon condition to 
pay 12/. It was adjudged. It was a good 
furrender upon the condition^ and that it was 
a good fale made by her. 

The father, copyholder in fee, furrendered ^^ ^^^.^^ 
his copyhold lands to the ufe of his fon in fee, Symonds and* 
upon. condition to perform covenants in an in- La'wnd*% Cafe, 
denture : The fon after admittance furrendered ^^^' E/ix^z.^^. 
to J. S. upon condition that if the fon pay 10/. 
the furrender to be void : The fon neither pays 
the 10/. nor performs the .covenants in the in- 
denture ; The father enters. Refolved, That 

O by 
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by tjic cntjy of the fathet both the furrciukrt, 
were avpidcd, and thcrc^thc fpn might well en •' 
' tcr after the, (Jea$h of his fethpr, and the fur-, 
render noadehy mm to ^. S. 
33 lli%: Co. If a copyholder doth furrendcr his lands^to 
4 ?*^v^^' the ufe qIJ. S. and his heirs abfolutely^ and 
r js! *' ^^ ^^^^ admits the tgiant upon condition, it is 
void; for that after adn^itjtapcq th^ tqnant is 
in by him who njade.tjie. fuTr^ndc;r, and not by. 
the lord, 
Tr.zB Elisc. * '^^^ cuftom was, That^ copyholder might 
inB. R' Cro. out of court furren4er to the; uic of a ftranger 
Eliz. Bur- in fee : The lord pf the manor madej- nis 
dett't Cafe, /. fteward * ad exequen^m per fe^ or his fufficient 
:^^* deputy, who made A his deputy f pro hoc 

vice to take a furrender of hufband and wife, 
the remainder in fee : The deputation was 
farther, viz. J £/ uUerius faciendum^ quanium 
in me efi A. took a furrender of the hufband 
and wife upon condition, which condition was 
afterwards performed and executed. Rcfolved 
in this cafe. That although the authority to 
take the fiirrender was abfolute, and to be 
without a condition ; yet when A. took it upon 
a condition to be performed, it was a good 
furrender made to him, by reafon of the words 
4n the deputation, Et uUeriks facienduntj fcfr. 
F. 39 Sim. A woman copyholder § durante viduitate 
B. R. Oian^ fowed the land, and before feverance of the 
wU}Ssirdwui'$ com fhe took hufband. Refolved, That al- 
«^f*' ^o* though the eftate of the wife was incertain, 
*'^ * and determined by the limitation, and, not by 

♦ To exeeutt hy hitn/elf, + For this turn. 

X j^nd further to do as much as in nu lieth, 
j During nuidowboed. 

any 
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ftAjr condition either in faft or in law, that the 
lord fhould hare the corn fowcd upon the lands* • 

A copyholder in fee of lands difcendable in H. tjac. A 
isrtngb Empijk had 3 fom^ and furrendere^ ^- ^'■^- 5^^» 
to the ufe q£ hisr will, and thereby devifed his ^\^^ll'^^ 
lands to his middle fon in fcc> upon condition ^"^t^ CAfcT' 
to pay to his 4 daughters,^ to every of them 
20 /. at their full age : The eldefl: fon had iflue 
% daughters, and died : The middle fon is 
admitted, and doth not pay the daughters their 
iums at their full ages : The youngeft fi>n en* 
tered in the name of the dauohters^ who dii^ 
agreed to it. It was rcfolved. That it was a 
condition, but not broken without demand of 
dieir Iums at their fyll ages ; and when they 
^agreed to the entry, the entry of the youngeft 
t>romer was not lawful. 

A copyholder furrendered his lands into, the ilf. 13 Jmc. 
hands of the lord, * Habendum after hia death ^' ^- ^^«/>« 
to the ufe of an infant f ^ wii/r^ fa mter. Re- ^/'J^^'*" * 
folved that a furrender to an infant f en ventre jac.\y6. 
fa mer was not good as an immediate furrender, 
for that it cannot begin at a day to come. And 
^ereas a remainder was. thereupon limited 
over, it was holden to be void, becaufe it was 
to begin upon a condition precedent, (t^ii. the 
condition) which was never performed; and 
dicrcfore the furrender into the hands of the 
lord was void^ becaufe he takes it but as aa 
inflxument to convey it over. 

* To hM; \ h bU moUurU nif§mt. 
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SECT. XVI. 

iVbere cuftom which warrants the lord or his c^ 
fyholder to grant greater efiates^ warrants iht 
grants of Uffer-ejiates. 

\':. . . .Proofs. 

16 EU%. Co. * TP ^ ^ cuftom of a manor is. That a c(^ 
4 part, Gri' 1 pyhold eftatc may be granted in fee 
nfenor and Ample. Ift that cafc it was adjudged. That an 
r^^i'sCafe, -eft?ate thereof granted to one and the heirs of 
f' ^^* -his body is good, and within the cuftom ; for 

'* uin licet quod eft HiajuSy non debet quod eft mimis 
non licere, 
. '- The cuftom of a manor is. That copyhold . 
I? j^ 'pJZ„j eftates may be granted for life or lives : In fuch 
and kopkins cafc -a grant is made to a woman f durante w- 
Cafc, Cro. ^duit^tefud: And it was adjudged good, and 
Etix, ill. within the cuftom, for. that every grant for life 
is durante viduitate -, but every grant -f durarUe 
viduitate is not for life. 

The cuftom of a manor out of mind ufed 
H. 34 Eliz. ;.>^^as. To grant certain lands, parcel of the faid 
MdB^rtrC'"*^^'^^^' infeefimple, and never any grant wa5 
Cafe, Cro, ' made to any and the heirs* of his body for life 
Eiiz 373. lor for years \ The lord of the manor did make 
* a grant by itopy to one for life, the remainder 
i^over ta another and the heirs oi his body. It 
was adjudged. That the grant and the remain- 
der over was good j for the lord having an au- 
thority bycuftom, and an intereft withal, might 
grant any lefler eftate : but otherwife it is 
where one hath but a bare authority. 

» Where the greater it allowed^ the lefs in that cafe 
ought_ not to he refufcd, 
. + During fucido^wbdHd.^ 

In 
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In trelpals the ifTue was, if the lord of ihi p. 29 Eliz: 
manor granted the lands * per coptah rotulorum C. B. Kempe 
curia manerii fecundum confuetudinem manerii^^^}^^^!^'^ 
fra^Ef. It was given in evidence, that the ^ ^'J ^^* 
•lord of late at his court granted the lands /^ 
cdpiam curiae where it was. Jiever granted by 
copy before. In that cafe the jury are bound 
to find \ quod dominus non ctmcejftt^ as it Was 
holden by the court. For although J de faSIo 
dominus conceffit per copiam rotulorum curite^ non 
cmcejfit fecundum confuetudinem manerii pradiff. 
But in that cafe it was holden. If cuftomary 
lands had been grantable in fee, if the fame 
land efcheat to the lord, and he grant the fame 
to another for life, it i$ a good grant, and war- 
ranted by the cuftom ; for the cuftom which • 
enables him to grant in fee (hall enable him to ' 
grant for life. 

If a copyhold^eftate fall into the hands of m 15 £ff 16 
the lord by efcheat, forfeiture, or the like,, and £/««• «»^ ^• 
the lord make a leafe thereof for years or life adjudged, ace. 
by deed or without jdeed, or if he make a 
•feoffment oTitlipon condition, or if the copy- 
hold fo efcheated, 6fr. be extended upon a 
ftatute or a recognizance, or the fame land be 
affigned to the wife of the lord in dower *, in 
all thefe cafes the land can never be grahted 
•again by copy, becaufc after fuch difpofition 
thereof it was not demifeable. But if the in- , 
tcrruptions were not lawful, but tortious, as if 

• By cofy of tbi rolis of the court of the manor, according 
to the cufiotn of the manor afonfaid, 

\ ^btit the lord did not grant, 
• t In fiiH #/fcf lord did grant by ccfy of the court-rolfsy 
yet, be did not grant according to ibo^ cufiam of the manor 
^(ore/aid. 

•'• 3 the 
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the lord be diflcifed, pr if the land be ^tco- ' 
yeied agoinft the lord by a faife verdii^, fx ^ | 
an erroneous judgment^ yet after the Isud^ I 
recontinued, and the interrt^tion which ^a^ 
wrongful reinoved; the land i$ ^/uifajbk aguo 
by the kwd by copy. 

SECT.XVII. 

tVbo fifOl ie faid fucb a l«rd 0f a nwKir $$m9 
grant ctpybeld eft4tfSi *tui how bt^ /M 
efiatesjball coHtimu i ofidvobat perfmsJhtMh 
C4tf>aife of copyhold eftateSy wh«i mt\ 01A 
tohai mojf be grtmted iy tofy. 

I Ctiet In; Tj* V E RIT one who hath a \s9if\A eftate «• 
«t. 58. %2j intereft in die manor, be it fee, fee-tay, 
dower, tenantry by the courtefy of Bj^Uh^ 
tenantry for Itfc or years, guardian, tenant by 
ftatute merchant or EitgU^ are fufficient lonjs 
and perfons to grant copyhold eftates to otben. 
And in fome fpecial cafe eftates ia copyhidd 
lands may be granted by fuch a one who hath 
no eftate or inteKft in the manor. 

Proofs. 

Tr. I JacB. A guardian in focage held a copy couit 

H- sk»tind in his own name, and granted copies in rem- 

ci^cZ," ^HV Adjudged he was • dominus pro tempore, 

1 IS- *"'! '^ *" wtereft m the lands j for he might 

make a leafe thereof in his own name, and 

therefore he might both grant copies, and aljb 

admit copyholders to eftates before granted. 

But the bailiff of a manor hath do iotcreft in 
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Ac manor, and rfidrefbrc he cirmot grattt co- 
f>ks (rf die land holden of the manor. 

The cuftom of a manor Was, That * domu P. 41 EHz. 
fmsfro tempore might make a demife for 2 or ^- ^^2^*^ 

3 Kves in poffcffion or revcrfion : A woman te- ^^^£^* 
nant in dowct for life of the manor granted a ^^^^ 
copyhold to J. S. and 2 othet^ for their iiVes, 
•fiUendum pojt m&tem of A. B. and died : J.B. 

died. It was holden by the court in this cafe, 
that riie grant was ^ou in reverfion^ although 
it wa^ not executed in the life of the tenant m 
dower: And vide^ That the lord of a manor 
for life, or any other particular eftate, having 
intereft m the manor, might gtant copies in 
revcrfion of lands which are holden by copy o? 
court roll, although the grants were not e^te- 
cuicd in the life of the grantors ; as it was ad- 
judged in Sir Peter Carevfs cafe, ^^ere : for H. 14 5Ar«; 
mi 14 EUz. in the earl of mford^s cafe inj^^jf^f^ 
Moore ^^. itisnotgood, unlefsitcomeinp6f-jj^^^ ' * ' 
feffion during the life of the grantor. 

Note; It was. holden by the juftices P. 15 
Jac.inCo.B. That there ought to be a cu- 
ftom to enable the lord of the manor fo make 

4 grant of a cdpyhold in reveffion. 

Generally, things which lie not in tenure, as 
ad?owfons in groft, commons in grofs, or the 
Kke incorporate inheritances, out of which a 
rent cannot be referved, cannot be granted by 
copy of court-roll by the lord of the manor ; 
nor can they be holden by any fervice to be 
done for them. But advowfons appendants, 
commons appendants, and fuch things as are 
parcel of a manor, and which have continuance, 

• Lord far a tim. f ^« ^<f^J ^fi^ ^^ ^^^^^' 

O 4 may 



200 .Supplement to the 

may be granted by the lord of the manor to be 
V holden by copies of court- roll, according to 
. the cuftom of the manor, 
M.i%Eli%. In trefpafs. for cutting down of under- 
B.R.Cro. woods, the queftion was. Whether under- 
r^"l ^*c*f ^ woods might be granted by copy of court-roD, 
P^AxV. * *' for that by fuch grant or leafe the foil paffeth 
not. But it was refolved. That under-woods 
are a thing of inheritance and perpetuity, 
which may have continuance for ever -, for af- 
ter they are once cut, they will grow again ex 
Jiipitibus^ and fo they may be well granted by 
copy. ^ 
P A. E/iz ^^ trover and converfion of 20 loads of 
J?. R. Sands tithe-hay, the only queftion was. Whether 
. ftnd Drurfs tithes were grantable by copy. If was objeded 
Cafe, Cro. they were not, becaufe it is againft the nature 
£//«, 814. p£ tithes, and none could have a property in 
them before th^ council of Lateran^ and there- 
fore it was impoffible to have any cuftom fo to 
grant them. But it was refolved. That they 
might be granted by copy, if there had been 
a cu(lom time out of mind fo to grant them. 
5Q H. 6. 9, h. One manor may be holden of another ma- 
Vid, M. 1 1 nor, and may be demifeable by copy of court- 
^^Ar^^r^ roll, and there may be cuftomary tenants, ac- 
*° y ^^n c^ cording to the cuftom of the manor \ and fo it 

game s Caie, ^ P. ,^, - r • « i i 

Cro, Jac, was laid. That a market or a fair, although 
f. 327. they are things of privilege and liberty only. 

Coke 1 1 part, yet becaufe they might be appendant unto or 
?: ^7- Sjr parcel of a manor, or ufed with a manor and 
Cafef M,yi lands, that an eftate might be granted of them 
Eiiz, B, H. by copy of court-roll, 

Sir yof^n 
fourn% Cafe, • 
acc. 

SECT. 
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• . SECT. XVIII. 

What alls or things are infeparable^ and muji he 
done by the copyholder himfelf\ and what aQs 
and where may be done by his attorney. 

A COPYHOLDER, notwithftanding 
that generally and according to the cu* 
ftom of the manor he hath an eftate of inhe- 
ritance in his copyhold lands, viz. * fecundum 
confuetudinem manerii ; yet it hath this qualifi- 
cation, that it is -f ad voluntatem dgmini : and 
in that refpeft upon the original grants of fuch 
eftates, the lords of manors did refervc unto 
themfelves certain duties and fervices and fuits 
to be done by their copyholders; fome of 
which were fo infeparable to the perfon of the 
copyholder, that they could not be done by 
any other perfon; others were fuch as con- 
cerned and had refped: both to the lord^for his 
good, and the good of the manor, as thofe 
which concerned the particular good of the co^ 
pyholders themfelves, or the lands which they 
held of the lord. 

The principal duty infeparably to be done q^ ^ ^ / 
to the perfon of the lord, and by his copyhol- Q)mb\ Cafc, 
der, is his doing of fealty, which upon every p. 75. 
admittance he is to do to the lord, for that is 
efpecially mentioned in the copy granted by 
the lord in thefe words, viz. '^ dat domino pro 
fine^ et fecit domino fideiitatem : and fealty can- 

* According to the cvfiom &f tbt manor. 
+ Jt the njoill tf the lord, 

X He gives to the lord for q Jine^ and does, fiallji to 
$be lord. 

not 
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not be done but in perfon, and not by an at- 
torney. And although (as Mr. IMtleton faith) 
fealty may be taken by the fteward of the court 
of the lord of the manor, yet it is done to the 
lord himfelf, and it muft be done by the copy- 
holder himfelf in perfon. 

A copyholder may take an eftate in the co- 
pyhold by the furrender of another copyholder 
' into the hands of two tenants of the manor by 
cuftom, Cas before is declared.) But then 
this furrendtt- muft be prcfented in court, and 
he to whofe ufe the furrender was made muft 
perfonally appear in court, and be there ad* 
mitted to the land ; and he cannot be admitted 
by attorney. 

The fuit and fenrice which is to be done in 
the court of the lord by his copyholder muft 
be done in perfon, and not by another for him ; 
and it is to be done upon his oath, and a man 
cannot fwear by attorney; and therefore he 
cannot make an attorney to do his fuit and fer- 
vice, but the fame muft be done by him in 
perfon. 

Again, If a copyholder, upon notice given 
him of the fpecial day of holding the lord's 
court, and being fummoned to appear and to 
do his fuit and fcrvicc, fhall wilfully negleft, 
or refufe to appear and do his fuit, it is a for- 
feiture of his copyhold : and therefore fuch 
^fuits and fervices cannot be done by attorney, 
but in proper perfon. 
Tr. 28 EliK. A copyholder of a manor of the earl of yfnwr- 
in B. R. the del did furrender his lands to the ufe of his 
^^^c/'^'"' ^^^^' ^^^ thereby devifcd them to his youngcft 
Lfm I part *^^ ^^^ ^^ hdts^ who being in prifon made a 
36.* letter of attorney to jf. D. to pray to be admit- 

ted 
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ted to the knd for his ufc, and after fuch 
admittance to furrcnder the fame lands to the 
ufe of-y. S. and his heirs, to whom he had fold 
it for the payment of his debts, who came 
into court accordingly, and prayed to be ad^ 
mittcd, and make a furrender of the land to 
7. j. all which was done. In this cafe it was 
rcfolvcd by the juftices. That it was no good 
admittance, nor no good furrender ; for that 
the heir ought to have come himfelf in pcrfon 
, in court to take up his land, and afterwards to 
funtnder it, or otherwife have procured the 
lord to appoint his lleward to have gone to the 
prifon unto him to have been admitted, and 
afterwards to have furrendered the lands. 

Some particular things a copyholder may do 
by his attorney \ as he may pay his rent by his 
fervant or attorney, or tender it by them *, and 
fuch payment and tender Ihall be good. So if 
Ac cuftom of the manor be. That upon the 
death of every copyholder the tenant Ihall pay 
and render his beft beaft unto the lofd for a 
heriot, there the heriot may be paid by the heir 
before his admittance, or by tne executor of 
the copyholder •, and fuch payment or tender 
of it fliaU be good. 

So by an efpecial cuftom within the manor j^ ^ j^, 
a copyholder may appoint or nominate, in the b. R. Bair% 
pretence of two tenants of the manor or other Cafe, 4 Uon^ 
two fufiicient witneffes, who (hall have his co- '^n^ 
pyhdd lands after his deceafe, and alio that 
they may appoint what fine the lord (hall have 
for the admittance of the tenant, fo it be a 
rcafonable fine; and fuch difpofition of his 
lands and appointment of fine (hail be good 
by the cuftom : But yet after fuch difpofition 

made, 
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made, the party who is to have the land muS 

in pcrfon come into the lord's court, and pray 

to be admitted unto the fame^ And fo was it 

very lately adjudged in the court of Conmm 

PleaSy both for the point of the cuillom, that 

it was a good cuftom and admittance. . 

jif. 4 !?//«. B. A copyholder dwelling in a town long diftant 

je. Sir John from the manor^ having notice of the court- 

Brauncbe's day when it was to be holden, upon fummons 

Cafe, Leon, i Appeared not bimfelf^ but appointed his foa 

^"^ '°^' his attorney to appear and do the fervices for 

him for his copyhold lands. In this cafe it 

was holden by the court. That fuch a perfon 

fo appointed might eiS:>ign the copyholdet, 

but not do the fervicfts for him, for that nom: 

could do the fame hut the tenant hinifclf^ 

SECT. XIX. 

Whaf cujioms within copyhold manors Jball he fmi 
to be good and reafonddfk cujioms^ and what not^ 

Pi/, 4 part^ /^ tr S T O M is the very foul and life of 
*'• V-y copyhold eftates; for without cuftom, 

or if they break their cuftoms, they are at the 
lord's will, for they hold their lands * ad vor 
luntatem dominie although (as before is faid) it 
be t fecundum confuetuainem manerii^ i^c. Bin: 
then the cuftoms muft be reafonable, and not 
unreafonable cuftonis. 
C>le 1 part, jf the lord doth challenge a cuftom within 
Inftitut. 59. j^jg manor, to have a fine of every of his co- 
pyholders of the faid manor at ; the. altcratioin 

* Jt the ijuill cf the lord, 

+ Jccordhg to the cuftom of the manor. 

or 
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ttf change of the lord of »tKe manor, be it by 
alienation, demife, death, or otherwife ; this 
is an unreafonable cuftom^ for by this means 
his copyholders may be oppreffed by the 
lords by the payment of a multitude of 
fines. 

A cuftom within a manor. That every alie- q,^^ - ^^ 
nation of lands within the manor (hall be pre- PerrymarC% 
fented at the next court holden for the faid Cafc,^. 84, 
manor, upon paiA that fuch alienation (hall be 
void, is a good and reafonable cuftom ; for it 
is but reafonable that the lord Ihould know who 
b his tenant. 

A copyholder alledged a cuftom within a Pafih. 6 Joe. 
manor in Effex to be. That all the tenants with- /» c. B. Glaf 
in the faid manor had ufed to cut down trees, «ri*sCafc. 
to repair their copyhold and freehold tenements ^'^- + ^^^' 
within the faid manor, and alfo to fell their ^^ 
trees at their pleafures. It was doubted if it 
was a good cuftom : but the- better opinion of 
the court feemed to be that the cuftom was 
good. 

The cuftom of a manor in JVorceJierJhire was, M, 6 Jac, in 
That if any copyholder committed felony, and ^- ^- Pagin- 
that the fame be prefented by 1 2 homagers in Q^r^^^"f^ 
the lord's court, the tenant ftiould forfeit his ^Oy! 
copyhold. It was prefented, that J, 5 a te- 
nant of the faid manor, had committed felony 
at fuch a time ; but that at the aflizes next after 
he was acquitted of the feme : After which 
the lord feized the lands. In this cafe it was 
adjudged. That the cuftom was not good, be- 
caufe in judgment of law, before conviftion 
or attainder he was not a felon. But whether 
in that cafe the verdift and finding of the ju- 
rors upon the bill of indiftment agreeing with 

the 
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tie fiikNlng of the faomagers, that the parcjr 
had committed feloryy^ did entide the knrd to 
the copyhold lands, notwithftanding the a<^ 
quittal of the juiy which was afterwards, ^^ 
not rcfolved. 

A copyholder did alledge the cuftomof the 
manor to be. That the lor^ it&ght gr^t copies 
in remainder with the aflent of the tenants, 
and not otherwiie, ,and that cop^ies otherwife 
g;rantcd in remainder ihould be void. It was 
faid. That this cuftom might be good, for it 
* might be fo agreed and granted by the lord in 
the beginning upon the creation of the ma- 
nor *, and that it feemed to be grounded Open 
Hf. 3i£/«e. the reafon oi die ComqFKfrn la^l^. That are- 
C. B. GM. maindcr (hould not be without the aflent of 
^¥^\ the particular tenant, and to commence with 

his eftate, and that therefore it was^ good cu- 
ftom. S^4ere the cafe, for it was not refolvcd, 
M. 3 1 £//2?. in C. B. 

The cuftom of a manor was. That thofe 
who claimed copyholds by difcent ou^t to 
come at, the firft, fecond, or third court, Upon 
proclamations made, to take up their eftatcs, 
F Jac in ^^ ^^^^ ^^^^ ftiould be forfeited* A tenant of 
c'l.C^Ie^i ^^^ manor (having ifllie inheritable by the cu- 
Cafc. ftom beyond the fea) died : The pr6cbmatioflS 

all paflcd, and the heir did dot return in two 
years*, but upon his return he prayed to be 
admitted to the copyhold, and profered the 
lord his fine in court, which the lord refufcd 
to accept of, and to admit the heir, but fcizcd 
the land as forfeited. * It was adjudged in this 
cafe. That it was no caufe of forteitu*^, bc- 
caufe the heir was beyond the feas at the unic 
of the proclamations, and the lord was at no 

preju- 
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pjicjudic^, for that^ for aay thing appeared in 
the cafe, the lord had taken all the profits of 
the hind in the mean time. 

The cuftom of a manor was. That every m. 7 Ja€, im 
copyholder at his death fhould pay to the lord C, B. by DU- 
his beft beaft for a heriot : A feme-fole within ^^^^^ 
the manor tenant for life took a hufband, and 
died. It was the opinion of Dodderidge in this 
cafe, That although the cuftom was good, 
yet, as this cafe was, no heriot fliould be paid, 
becaufe the wife had not any goods, by cattel 
to pay the fame. 

A cuftom of a manor was faid to be, That M, 42 EUz^ 
the lord had ufed after the death of every one ^^' ^*' 
dying within his manor to have the beft beaft p^l^^^^ 
of fuch a perfon for a heriot, and to feize and Comhh/erd*^ 
diftrain for it. It was adjudged a void cuftom. Cafe. 
not good to bind a ftranger : but fuch a cu- ^^^: ^^^^ 
ftom to extend to, and bind the tenants of the \^^ik^^^ ' 
ananor, might be good. wife^Qdt^ 

Moore^ acc. 

The cuftom of a manor was, * ^cdquilibetp- ^^' 
tmnsper copiam poterit dimUtere terras fuas for Pafc, 24^/^5.. 
life, in fee, or otherwife •, and that a woman Uoore^ VUt - 
t cooperta viro foierii devifare her copyhold ^^^f'^f^^^ 
lands to any other, or to her huft)and, by the S, J* . r ^n 
airentof'thehuft)and. In this cafe the court g<>^^. 143, 
held, That the cuftom was not unreafonable -, where the 
but becaufe it was J poterit devifare^ where contrary 
itoughttohavebeenalledged § uft funt devi^^^^^^^^^^^ 
farej for that caufe it was faid it was not good. 

Note •, by the whole court. That if the cu- 
ftom of a manor is alledged to be, That the 

• Tkat evety tenant by cofy might grant hh lands, 

"^ Mfirriid might dimfi. % Might di'Vifty 
S Were ufed t$ de<vifii. - ■ 

I ' cldcft 
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Tafc. 8 Jac. eldeft daughter fhall folely inherit the land, fuch i 
'* ^* ^'^^* ^ cuffom may be good : But then fuch cuftom 1 

aoc. G<w//. fhall not inherit the land by force of the faid ^ 
i66. cuftom. '. 

F'J M r' ^^ ^^ refolved by the juftices. That a cu- j 
Rep. %E. 6. ^^"^ ^^^^ ^ leffee for years may hold the land 
p. 8. fbr half a year after his term ended, is no good ■ 

cuftom : But it was agreed, That the lord of ' 
a copyhold might by cuftom leafe the fame for , 
life and 40 years after, and that fuch a cuftom i 
was good. 
7r. 14 Jat. A cuftom was alledged, that all inhabitants 
in C. B. Har- of certain mefluages holden of the biftiop ofS* 
bin and j^^d ufed to grind their corn which they ufed 

^olre^^^^' to'fpend in their houfes, or Ihould fell, at cer- 
tain mills, called the bijhops milk in S. and not 
elfewhere, without the licence of the bifliop. 
It was the opinion of the juftices. That it was 
a void and unreafonable cuftom, to grind all 
their corn there which they fhould fell, ^c. 
P. 13 Jac. The cuftom of the manor of 2^. in the county 
For^ and Ho/ of Dorfct was. That every copyholder might 
fyn's Cafe, name who ftiould have his copyhold, and that 
42. ^j^^ j^^j ought to admit the copyholder fo 
named at the death of the nominator, ^are 
if it be a good cuftom, becaufe the perfon no- 
minated hath neither y«j ad rem^ nee in r^, the 
intereft being in the loi^d, and a man cannot 
gain an intereft to himfelf from the Lord 
againft the will of the lord. And therefore it 
was holden. That where theparty in that cafe 
brought an aftion againft the lord for denying 
to admit him to the copyhold upon fuch nomi- 
nation, the aftipn would not lie. But quare 
that cafe as to he cuftom, for that m 45 Eliz. 

in 
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li i. R. m PcwelznA Peacock*s cafe it was ad- AsEIiz. B. R^ 
judged. That a cuftom that a copyholder in ^^'/^and 
fefe might nominate his fucceflbr, and fo in cafr^o- 
ftrpetuum^ was adjudged a good cuftom. Andjadzo!' 
vid. Brock and Spencer^s cafe in Hobart 6 and Fu/. Hoh. 
II. a cuftom that fuch a copyholder in fee ^^Pp^ts 6* 
Efiight fell timber-trees was adjudged a good ^''^^ ^'^^ 
cuftom. Cik!^^ 

The cuftom of a manor was. That if any 
tenant allowed his lands holden of the manor ^' ^* Pa^aa 
by writing of feoffment, or devifed them, or and ^a*^'* 
furrendered them into the hands of the lord Cafe, Cro. 
of the manor to the ufe of another, that fuch ^^'«' 668. 
alienation, feoffment, deyife, or f"i*rendef J^^ fJ^J*"** 
ought to be prefented within one year next af- jgrfin'sz^' 
ter. It was faid. It was no good cuftom ; but part, 1 25. 
the court ruled the cuftom to be good and where it 
agreeable to the law i for that it is reafon that ^c^?*^^ ^^« 
the lord ftiould know, . ^c. tant. vtd. before. ^ucrdo?bl 

ed, if goody or 
Acuftoniwas, That a copvholdcr of inhe*.not. 
ritance might make a letter or attorney to two n/^ j^^m^ 
joint-tenants, and feverally, to furrender his and BucknaW% 
copyhold lands in fee to certain ufes after his Cafe /» B, R. 
death. It was refolved. That the cuftom was ^^^'^'^ ^^" 
a void cuftom, becaufe by the death of the ^"" ^''* 
Copyholder the lands were fettled in the heir, 
and an authority given to deveft him was not 
good. 

The Cuftom of a manor was. That the land ^- «» 7^^* 
Was devifable . by cuftom for 2 1 years, paying ^"J*^,^ ^*^^» 
the treble value of the rent, and if the Xt^^tpil^i. *** 
died, that the term fliould be to his heirs, pay* 
ing for a fine one year's rent -, and if he af- 
figaed it, the afllgtiee to have it for one year's 
value of the rent, and that he might renew the 
F devife 
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dcvifc fpr 3 years value. The court hdkl all 
the faid cuftbms to be good and rcaibnable. 
'• «7^^'* The cuftorh of a manor was. That if any 
^Tk^ copyhold tenant did fuffer his meffuagc to be 
CtStJiiar. ruined for want of reparations,/ and the feme 
i6i! be prefented in court by the homaee, that {udx 

a tenant (hould be amerced, and that the lonl 
had ufed to diilrain the beads as well of the 
tinder- tenant as of the tenant himfelf, which 
were levant and couchant upon the lands, for 
fiich amercement. It was faid, That the cu- 
ftom was not good, but unreaibnable, to di- 
{^ain a ftranger's cattel, fuch as the under-te- 
nant was. But it was rcfolved that the cuftom 
was good : for the under-tenant, although he 
was but tenant for a year, yet he fhould have 
all the benefit and privileges which the copy- 
holder himfelf {hould have had ; * et qui fen- 
fit tommodumfentin debet et anus ; and he is di- 
ftrainable for the rents and fervices due and 
payable to the lord ; and the charge lies upon 
the land, and not upon the cuftom : and there- 
fore the cuftom is good. 
JL \7 Elix. The cuftom of a manor was (hewed to be, 
^J^'J^rT'^ That any copyholder of the manor may fur- 
Otfc G^r * render within any place of the manor into the 
£//«. aoc. hands of two tenants -, and if a furrender be 
/. J9«. to the ufe of a ftranger, without exprcffing 
any eftate, that the lord might grant it in fee 
to him to whom the furrender was made. It 
was objefted. That the cuftom was unreafon- 
able, becaufe it is to charge the land with a 
• greater eftate than the copyholder gave. On 

I • Jftd he who reaps the advantage, ought aljb to bear 

thf burthen. 

the 
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dMitthier fide it wais faid. That the cuftom #at 
good) for that the lord is dtancellor ia hU 
own courts and might difpofe thereof when . 
tbe tenant leaves it unccrtato^ Sijfttre ; for 
the cafe was not reibived. 

SECT. XX. 

Where and in what cafe a copyholder or his lejie 
upon an oufier may have and maintain againft 
ihe ty^Bar an ejeftioae firmaC) and where and 
fB wbal net^ 

Proofs* 

IN ^eHioMe Jirma the cafe was, The plaintiff fT. j8 £nt: 
was kflce for years c^ a copyhold ; and the ^- ^- ^^^^^ 
cuftom of th© manor was. That a copyholder ®"?^,^f' - 
might let the land for 3 years. It was the opi- CrolEIix. 
nion of Jnderfon chief juftice. That the kffee 469, 
of a copyholder cannot maintain ejeSione firnM •, 
but if he might, he ought to ftiew his leflbr's 
cftate, or his licence, or a fpecial cuftom, tp 
Warrant it. 

A copyholder made a leafe for y^ars by in- ikr< 14 fff < j 
denture warranted by the cuftom. It was ad- ^^'«- ^^^^^ * 
judged. That the kflce (hould maintain ejeHione P^"' ^' 
firmd^\ although it was ftrongly objefted. That 
if it were fo, then the plaintiff fhould have an 
habere facias poffej/ionem, and fo copyholds fhould 
be ordered by the laws of the land. 

The cuftom of a manor was. That if any p ^^ £;;^ *„ 
copyholder of inheritance died, his heir within b. R^ G»//and 
the age of 14 years, then the lord of the ma- W^inCw, 
nor might grant the Cuftody of his body and ' ^^^^* 3^3. 
lands to whom he pleafed : A copyholder of 
inheritance died, his heir within the age of 14 
P 2 yevs: 
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years : The lord committed the cuftody of hii 
body and lands to % S. who, being eje&ed^ 
brought a writ of ejeHime cufiiSa of his body^ 
Itwas thet>pinion of thejuitices. That the ac- 
tion did not lie. But it was agreed in that cafe, 
That an ejelliime firma lieth upon a demife of 
copyhold lands by leafe for years by the copy-^ 
holder himfelf, but not upon a demife by the 
lord of the copyhold. ' 
Coke 4 part. Note ; It was refolved by the jaflices^ That 
3e6. in Mel' thc leffee of a copyholder for a year may miun- 
'wicbe'tC^St. izxmnejellionejirfn^e : for inafmuch as his term 
^ B Cram- *^ warranted by the law by force of the gene- 
pornvaAFreJh' ral xuftom of the realm, it is but reafbn that if 
-Mtf/^-'sCafc, he be ejefted, he (hould have zxi ejtBione fir- 
ace. 1 BrffwnJ. ff^^ . for it is a fpeedy courfe fot a copyholder 
y^ £//« ^^ 8*^*^ ^^^ poflcflion of the land againft a 
€>tjEIi%.<^$. ftranger, bemg no more than what right re- 
Goodtun and quires to be yielded him for the recovery of 

lamghurjtt his cftatC. 

SECT. XXI. 

"What fiatutes and alls of parliament do extend to 
cqpybolds and copyhold ejlates^ whatnot. 

SOME things concerning this divlfipn be- 
ing fpokcn-of in the former part of this 
^treatifc, and fome particular ftatutes there be- 
'^ng mentioned within which copyholds are in* 
clu3ed, and in what not, I (hall refer the rea- 
der thereunto -, adding only a few cafes upon 
fome particular a<3:s not therein mentioned, 
with the authorities and refolutions of the ju- 
ftices therein. And as concerning within what 
ftatutes copyholds are, I fhall take and rely 
wpon the general rule, which is put in Sir Ed- 

v^ari 
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^(wiCokeh 3. part of his reports, in Heydon^s Coie ^pzrt, 
cafe, viz. When a ftatute or aft of parliament ^0'^»«'S/Cafe» 
doth alter the fcrvice, tenure, intereft of the P' ^' 
cftate, or other thing in prejudice of the lord or 
of the cuftom of the manor, or in prejudice of 
the tenant,! there the general words of fuch fta- 
tute or a<5l: of parliament do not extend to co- 
pyholds or copyhold eftates : But when, the 
ftatute or aft of parliament is generally made 
for the good of the commonweal, and no pre- 
judice can come thereby, by alteration of any 
fcrvice, tenure, or intereft, or cuftom ufed 
within the manor, there copyholds and copy- 
hold eftates are within the purview of fuch fta- 
tutes or ad:s. 

Proofs. 

It was relblved by all the juftices, that no ^ y^^ ^^ ^^ 
tenure fliall pay for a reafonable aid to make s. 1 3 Coh 
the eldeft fon knight, or to marry the eldeft 27,28. 
daughter, but tenure by knight's fervice or te- 
nure in focage. Now Limefon faith, that all £////. jg. 
tenures arc either knight's fcrvice or focage : fed. 36, 
And the ftatute of IVeftm. i. cap. 36. of rea- 
fonable aid extends only to fuch tenures. The 
qucftion then is,' Whether a copyhold tenure be 
within that ftatute. I fhall not determine the 
<lueftion, for that I do not find it moved in 
any book of the Common law : But although 
I humbly conceive copyholds \)t within the ge- 
neral words of Mr. Uttleton^ (all tenures in fo- • ' ' 
cj^e •,) yet that the faid ftatute of JVeftm. i reap. 
36. doth not extend to copyholds, ^are of it. 

The ftatute oiWefim. 2. 4^ donis conditipna- stj^ttt* 
lihus I conceive doth not extend to copyhJoWs fVejia. 2. ^ 
. vithin the general words thereof. The words dvmi, 

P 3 ^ 
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" of the ftatute ane of gifts * f&r charUm isais% 
and copyholds do not pa& by deeds, but bf 
furrenders, 3ut yet it is conceived, that 4* 
though they be not within the general words of 
the ftatute, yet they axe wi(hia the equity ^ 
the faid ftatute, if tber« be a cuftom to war- 
warrant fucheilates. 
fi. 37 EiizJn The cafe was, A copyhokkr in fee fiirrW' 
Co. B. Church dered his copyhold land^ to the uie of his wiU \ 
and JVyatt*% guj having a daughter born, and his wife wiA 
Cafe, Moor$ ^^\^ ^ dcvifed part <^ his faid lands to his 
^'*' fon or daughter which his wife went with, f it 

h^njsdibus fuis legitime prucreMU i and the refi* 
due thereof he devifed to his daughter bprn, to 
have to her and the fruit of her body. One 
point in this cafe was. What eftate the daugh* 
ter born had in the faid copyhold lands, if in 
tail or not. It was faid. It was a fee*tail in the 
daughter born. But it was much doubted if it 
was an eftate within the faid ftatute de 4ms 6?^ 
But in that cafe it was agreed. That copyhold 
niight be entailed by cuftom cooperating with 
,the faid ftatute, and if not within the wor<i, 
yet within the equity of the faid ftatute. 
Stat, Pr^rst" The ftatyte of Prarogaiiva r^gis cap, 9. aqd 
fat! Regis, 10. gives the lands of idiots natural to the 
cap. 9*10. king, hp finding them convenient maintenance 
J.|JJ70r^^»outof the profits thereof; But if the idiothath 
4o!'i%^'^ copyhold lands defcended unto him, the king 
fieveriy$ fcall not have ^e wardfhip of thofe lapds thencr 
Csfft with, out of the profits thereof to maintain the 

idiot, becayfc the fame would be prejudicial tq 
the lord of the mappr, of whom the lands ar? 

t C(ven ly ^barter: f 4^4 to his heirs lawfafif hi 
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holden bjr copy. But yet alt alienations inade 
by an idiot of his copyhold lands, after office 
found, fhall be avoided by the king. 

Copyhold lands are not within the ftatute of Stat. Wcji. 2. 
Wcftm. 2. cap. 20. a/ Executions. ^^f' ^^* 

For if a judgment he had in ^ court of re- ^^^ 5^^ ^/^ 
cord againft a copyholder for debt and da- 138. Rol.alr^ 
mages, although the plaintiff may have execu- 8^8. Cro. 
tion by Fieri facias againft his goods, or a Ca- 9''^'/** 
\ pias againfthis body j yet he cannot have exe- ol^BenU^e^. 
cution of the moiety of his copyhold lands by 3 a.Ref. 9, ' 
Ele^ilj for that copyhold lands are not within 6 Hn. Jbr. 
that ftatute. And fo it is, if a ftatute mer- "69.// 4. 
chant or ftaple be acknowledged by a copyhol- fj^'^ffr' 
derfor the payment of money at a day certain, 2 //»/?. 396. 
which is not paid, his copyhold lands are not Qi/l^Ten.iS^. 
extendable for the fame. And the reafon of <^^^^'s Copy- 
thefc cafes is, becaufe no perfon can come to ^^'^^ *"^^' 
copyhold^ but by admittance of the lord ; and 
the lord fbould thereby lole- his fine which is 
due upon admittance, if the party might have 
the lands upon extent delivered unto him. 

If tenant by the courtefyy or leffee ior Pa/c. 22 Elist. 
years, be of a manor, and copyholds were in i« Gr. B, 
'his hands by forfeiture or other determination, Moore 94. 
and he bindeth himfelf in a ftatute, and after- 
wards he devifeth the copyhold again ; the co- 
pyhold ftiall be liable to the ftatute. But if a 
copyholder bindeth himfelf in a ftatute mer- 
chant or ftaple, his copyhold lands fhall not be 
extended upon the faid ftatute, becaufe there- 
in he hath out an eftate at will. 

Copyhold lands are not within theftatnte of ^i stat. 3 1 H. r. ' 
H. 8. cap. 13. ^/ Monafteries. caf^ i3(. 

The guardians of the college of Otlery^ lords 
of a manor, granted lands for 35 lives by copy» 
P 4 ^ according ^ 
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K.25 et 26 according to the cuftom of the manor -, aftw- 
Sti^' wards in 30 H. 8. they leafed the lands to J. S. 
I *lJn"7! rendering the accuitomed rent, and afterwards 
furrendered their college to king Hen. 8. And 
if the leafe, being within one year of the fur- 
render, Y^^ within the ftatute or not, was the 
queftion.. The cafe is not adjudged, but a 
jUifre made of it. But in that cafe it wfis ad- 
judged. That if there be lord of a copyholder 
for life, and the lord grants a rent-charge 
out of his manor, of which the copyhold 
is parcel, and then the copyholder doth furren- 
dcr to the ufe of another, who is admitted •, he 
ihall not hold the lands charged ; but if he di- 
eth, fo as his eftate is determined, and the lord 
grants the land to another de novo to hold bv 
copy, the new tenant fliall hold the land charged. 

Copyhold lands not within the ftatute of ^iH. 
8. of Rents, 

Tr. tjE!iz,in The lord of a manor (of which there were 
P.R.Rot. copyholds) granted a rent-charge for life, and 
^^Vjj^^^^ afterwards made a feoffment of the manor to 
>1'8 <Sfc 5^' ^' ^"^ ^^^ ^tixs^ who granted a copyhold 
UoH, 2 part, for life : J. S. died, and the rent was behind, 
109J and the grantee of the rent diftrained for the 

arrearages, It was refolved in that cafe. That 
the pofleffion of die copyholder was not charge- 
able to the diftrefs, tor that the copyholder 
was not in by him. who immediately ought to 
pay the rent, but in the poffeflion of the land 
B/A 18 Elix, by the cuftom. But qu^er^ that cafe : zndvide 
^"^'f^Jr ////. 18 Eliz, in Co. B. the earl of fVeftmor- 
^lilaZf' '^^^'s ^^f^- * ^^^ *^^^ ^^^ ^^^^ w^s. That the 
Cafe, Leon. 3 demefnes of a manor were ufually let for lives 
part, 55. by copy, ^nd the lord granted a rent-charge to 

7, Z}, 
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' • • » 

7. D. * /r«^ conjilio impendendo for life, ahcl af- 
tersraKis^ conveyed the manor to 7. N. in -tail: 
The rent was behind, and the grantee of the 
rent died, and the execurors of the grantee di- 
ftrained for the arrearages. And there it was 
adjudged. That the copyholder fhouldhold 
the lands charged. 

Copyhold lands not within tbejiatuj^e of 32. Ht 

8. ^ Conditions. 

: \ A copyholder by licence made a leafe by in- 
denture for 21 years rendering rent: The lef- 
-fee covenanted to lay upon the lands yearly 40 ^ 7 ^ 
loads of Dung. Afterwards the copyholder^ '^^^^'^''* 
furrendered his lands unto another in tee, who and Plomer^n 
was admitted. The point was. If he was fuch C^fe, Cro. 
an affignee as might have covenant within the ^^- ?• H- 
ftatute of 32 77. 8. ^are-, for the cafe was 
not refolved. - - . 

A copyholder by licence of the lord made a Tr. 10 Jac.im 
Icafe for 60 years, if he fo long lived, render- B. RBrafier 
ing rent, upon condition to re-enter : The co- ^"^^f?^* 
py holder furrendered to the leflbr of the plain- ^^^^' ^ ** -, 
tiff in fee, who demanded the rent, which was 
not paid. It was refolved in this cafe. That 
die entry of the leflbr was not lawful, for that 
copyhold lands were not within the ftatute of _ 
conditions^ nor this leflbr fuch an aflignee as the 
ftatute intended : For the aflignee of a copy- 
holder being in only by cuftom, is not privy 
to the leafe made by the firft copyholder, nor 
in by him, but may plead his eftate imme- 
diately under the lord. 

Note, That in no cafe, where the king 
claims a fhare in the forfeiture of the lands, 

(as 
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(8is in the ftatutc of z H. 5. whkh ipeaks <rf 
lands forfeited for herefy, viz. that the king 
ihall have * amum^ dum^ el vaftuw^ as he hath 
for lands forfeited fo^ felony) copyhold lands 
are not within the general words c^ fuch fta- 
tute : for that in fuch cafe, if the copyholder 
committeth felony, the copyhold is prefendy 
forfeited to the lord of the manor •, and there- 
fore out of the words of that ftatute, and other 
the like ftatutes. 

The flatute of 12 Etiz. cap. 8. which fpeaks 
of inquifijtions or offices found by efcheators^ 
doth not extend to copyhold lands : for al* 
though the fame are not found within the in- 
quifitions or offices, yet the kipg (hall not be 
entitled to any of the (aid copyhcSd lands, but 
all fuch copyholders fhall and may hold and en- 
joy their eftates and intercfts in their faid copy- 
hold lands as formerly they might have done \ 
and the intereft of the copyhold is prefcrved 
by the faid ftatute, though it be not found by 
office after the death of the king's tenant. 
ftj. JO J?//». The ftatute erf" 1 3 Eliz. csp, 4, of auditors 
imScattario, and rcgiftcrs of the queen, doth not extend to 
l£aft. I part, copyholds^ for that it fhould be a great pre* 
5^- judice. 

Then for the feccMid part of this divifion. 

Proofs. 

CopyboIdJands are within the ftatute 0/ /^ H. 7. 
0f Fines, 

r//. 30 £//«. If I levy a fine of my copyhold lands, and 
Im. 99. ace, g years pais ; not only the lord is thereby bar- 
red as to the freehold of it and the inheritance^ 

but 
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But I who %m the copyhoMer, am alfo barred Vidi Cokej > 
« to my pofleffion : For the intent of the fta- ^» Saj^'t 
tute was to fake away all controVerfies, * et /i- * '*^* 
Jihus Jmem imponere^ and contention may as 
weH arife and be about copyhold iands as for 
fr<jehold lands at the Common law* 

Cofybold lands are within the Jiatute of %^ 
Eliz. and other Jiatutes nf Recufancy. 

A rccufaot being convidfor not paying Of ^^^ xoEUxJh 
loU a month forfeited by the faid ftatutd, a Scofcarh, Sk^ 
commiflion iffued out of the Excbtquer to en- HardwdEve^ 
.(juirc andieiaeall his goods, land3, tenements ^^f'^ Cafe, 
and hereditaments liable to fuch feizurc : ^'^"- * P^**'* 
Upon the rettf rn of the commiflion it appeared, ^^' 
That fome of the jands returned were copy- 
hold lands. It was a.queftion if they were 
within the ftatute. It was the opinion of the . 
court, Thaic they were within the equity of 
the ftatute : for the words of the ftatute are, 
Lands^ Tenements e^nd Hereditaments^ which are 
forcible wordi : aiid the intention of the fta- 
tute wai, That the queen Ihould have all the 
goods, and the recufant by the words of th« 
ftatute was only to have the third part of his 
lands, which is all that the law gives him: 
And if copyhold lands fhould not be within 
the ftatute, if a recufant, who bad great pof- 
feflions only of copyhold lands, ftiould go un- 
puniflied, it was contrary to the meaning of 
the makers of the aft, / 

Copyholds are within the Jiatntes of 13 Elias, 
(tni I Jacobi. 

It was refolyed by all the juftices, That co* 
pyhold is within the ftatutes of 1 3 Eliz. and - 

t 4^^ fm an end tJj litrgationu 
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9>. 1 5 Jac. in I JocoMj bccaufc it is no prejudice to the lord, 
J?. R. Oifp ^Qj ^at there ought to be a compofition with 
^^e^^o the lord and the vendee of the lands ; and at 
Car/cco. though the fale is and ought to be by inden- 
iiard, 435, turc, yet the vendee ought to be admitted by 
436. Gilb, the lord. 2. The words of the ftatute of 13 
^^'"^'^Gen ^'^^' ^^^^^y *^^> That the commiflioners 
|2^ •/ Laws ^'^ difpofe of lands as well copy as fee ; and 
tMCirmng the faid ftatutes (hall be conftrued moft bene- 
. Sankrufts^ ficially for creditors, i. e.fuum cuique tribuere. 
p. 89/tf 92. There are divers other ftatutes and ads of 
parliament which extend to copyhold land, -i;/z. 

1. The ftatute of 5 Eliz. cap. 14. of Forgery. 

2. The ftatutes of 5 Rr2. cap. 2. oi DepoFiim 
cut of the realm, and 14 EUz. cap. 6. of Fuff- 

-tives. 3. The ftatute of -32 H. 8. cap. 9. of 
Buying of pretenfed titks. All which ftatutes 
extend to copyhold lands; of which I might 
(hew many cafes and refolutions of the juftices 

. in their feveral courts. But becaufe the fame 
would make this feftion to be long and tedi- 
ous, and my intention was to ufe much bre- 
vity in diis addition and amplification of what 
in the former part of this treatife hath been 
written concerning Copyhold and Cujiomarj 
Eftates \ I (hall here ]put an end to the work. 
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Lord C O K E's 
Reading on 27 Ed. i. called the 
ilatute of Finibus levatis. 

FORASMUCH as fines levied in our 
court, ought, and do make an end of all 
matters, and merefore are called Fines princi- 
pally, where after waging of battel, or the great 
affile, in their cafes ever they hold the laft and 
final place. And now by a certain time palled, 
as well in the time pf king Henry of famous me- 
mory our grandfather, as in our time, the par- 
tics of fuch fines and their heirs, contrary to the 
laws of our realm of ancient time ufed, were 
admitted to annul and defeat fuch fine, . alledg- 
ing, that before the fine levied, and at the leyy-^ 
ingthereof, and fince, the demandants orplain- 
tim, or their anceftors were always feifed of the 
lands contained in the fine, or of feme parcel 
thereof; and fo fines lawfully levied, were many 
times unjuftly defeated, and annulled by the 
jurors of the country falfly and malicioufly pro- 
cured: We therefore intending to provide a 
I remedy in the premifles, in 9ur parliament at 
I Wefiminfteryh^vt ordained that fuch exceptions, 
I anfwers, or inquifitions of the country fhall from 
I henceforth in no wife be admitted contrary to 
I fuch recognifances or fines. And further we 
■ will that this ftatute fhall extend unto fines here- 
I tofore levied, as to them that fhall be levied 
! hereafter. And let the juftices fee, that fuch 
notes and fines as hereafter fhall be levied in 
. our court, be read openly and folemnly, and 
that in the mean time . all pleas fhall ceafe : 
And this mufl be at two certain days in the 
\ week according to the difcrction of the juflices, 
! ' Tlie 
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Tbieffao/ a T7^ OR ASMIJCH as a F/«^, being one of 
/?«. . r A^ higheft matters of record, was firft 

inftituted for the quiet eftablifhing and fure 
ietting of mens inheritances ; and thettfoie, 
as the preamble of the ftatute faith, That it is 
Jfiy caOid a called a fine, becaufe a fine pUs an end to Mf 
/«• futes^ which agrceth with the opinion of Glaih 

vitj Uh. 8. cap. 3. p. 63, one that wrote of the 
laws of England in the time of king Hemj the 
fecond, who faith thus. Such an agreement is 
f aid to be finals becaufe it puts fo compleatan end 
to the bufinefs^ that neither of the parties Ut^ant 
A fine define J can ever after recede from it. And BraSan wthi 
from Us tffea. 'jf fine is the extream of every things that iSj 
whereby every thing is determined j and is then- 
fore called a final agreement^ becaufe it pats 
an end to dittos. For as the Common 
law hath prefcribed a fure and fafe way to zn^ 
quire and get the property of goods, by fale in 
market overt \ fo alfo the Common law hath 
ordained a fure manner of conveyance for the 
purchafer of lands, which, as our ftatute faith, 
was by Fine. Therefore have I made cfpecial 
choice of this ftatute treating of Ftnesy be- 
caufe it is grown at thb day ta the moft com^ 
mon aOurance, and k almoft die ftrength of 
Hereafimfar^^^^ man's inheritance. This ftatute was 
tnakimgtkefiM^TtizAc omio tj E. I. tnd the caaife of making 
tuterffinet zj this ftatutc was, by reafon of divers averments 
E- " • tha$ were allowed in avoidance of fines, where- 

of we ihall (pceSfi more particularly hereafter, 
which averments as it appeareth by the letter 
of this law, were ^ainft law^ and againfi the 
I ancient 
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mcltntfffagi of our kingdom. Whereby it ap- 
i pears that fines have been of antient times ; IfJ^^'^"'^ 
for they were ancient in king Edward the firft 
his time* And mafter Plowaen in his commen- 
taries reporteth. That my lord Catfyn in his ar- 
gument in Stoweir^ cafe cited many fines of 
aotiqui^ ; Ibme touching the abbot of Crow- 
had bctore the conqueft : whereupon I gather 
that the Common laws of England at this day 
in urc, were not brought in and eftablifhed by 
fTdliam the Conqueror^ as many do affirm, and 
one h^th lately committed to writing, but 
were long time, no man knows how long time 
before •, for if fines were before the conqueft, 
: then were original writs alfo -, for a fine cannot 
I be kvicd without an original writ ; except in 
I cfpecial cafes, as fliall be faid hereafter. If by 
' onginal writs, then in tht Chancery ; for all ori- 
I girul writs fince the beginning have iflued out 
I di iht Chancery : And then have flieriffi alfo 
I been before the conqueft (although it be thruft 
i into a chronicle, that the Conqueror brought in 
i Ihcriffs) and that is as true, as he brought in 
1 juftices of peace, who had their authority a 
I good while after, viz. by adb of parliament, 
<nw« 10 £. 3. But fince original writs have 
been in ufe, they have been direftcd to the 
Iheriflfs as immediate officers ; but original 
writs were before the conqueft, therefore the 
conqueror directed not fjrft, that there ftiould 
belherifFs in every ftiire. This doth notably 
appear by a book-cafe in 26 Liir. Jf p. ^^4- j^ flues of tbt 
that in the 26 £. 3. in an affife arraigned before peace, and 
juilice ^horp and others, the abbot of Bury thdr origin^ 
came into the court, and claimed to have co- '^^^ hfi^^- * 
Auiancc of all manner of pleas, and to have ori;- ^^^^* ^■^' ^ 

ginal 
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ginal writs out of the king's court ; and thii 
the abbot claimed by ufage and prefcription 
in the time of king Edmund and king Edward 
the Confeffor. By which book-cafe it appeareth, 
that in the time of king EdmfiHdsind king Ed-^ 
ward the Confejfofy there wei^e original writs, 
and had been then time out of mind. For the 
abbot's predeceflbrs had ufed to have the fame 
franchife in thofe kings times by prefcription 
and ufage^ and every prefcription is time out 
of mind. To fay, becaufe certain inftitutions 
and grounds of the laws of England are writ m 
the Norman tongue ; and a certain book there 
is, called ^be cujioms of Normandy y that hath 
much affinity with the laws of England^ that 
therefore it is likely, that the Conqueror brought 
in the Common law ; furely the argument is 
too weak to perfuade any, as I think. For if 
the Normans have any laws that do refemble 
the laws of England^ out of doubt, when the 
Conqueror had fubdued this kingdom, perceiv- 
ing the equity and excellency of the laws of 
J^glandy never attempted to alter or change 
the fame ; but to the end that his own coun- 
try-men, the NormanSy might know the laws of 
England, under which from thenceforth he re- 
folved they ihould live. And therefore for 
their benefit and fafety, he caufed fome of the 
laws and ordinances of England to be written in 
the Norman tongue. And afterwards feeing 
and well perceiving the happy fuccefs, where 
fuch laws were obferved, abolifhed his old laws 
out of Normandy, and eftabliftied part of our 
Englijh laws there. And it cannot be truly 
faid, x^^ttht Englijh laws are mthtNomfan 
tongue J for the laws of England are unwritten 

law:^ 
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latoSj but divinely caft into the hearts of men, 
and built upon the irremovable took of ifeafon. 
And herewithal zgrtcthBraffon^ lib. 1. cap. i. Adefimtitm if 
P. I. N^. I. for he faith. But whereas written *^' ^^'^^ ^f 
km are ufedinalmqflallcountries^Enghihd alone *"8^^' 
mikes ufe ofy within its realm^ an unwritten law^ 
and ciftom. And old Glanvily that wrote in 
Henry the fecond his time, which was not long 
after the conqueft, is of the fame opinion -, for 
hefaidiin his prologue to his book. Though 
tbi laws of England are not written^ it is not 
abjitrd to call them laws. And foon after he 
ftith. For if theyfiould bi tfteemed lefs laws, be- 
caufe they are not reduced into writingy then wri- 
ting certainly feems to add greater authority to 
tbemj than difceming equity y or legijlative rea- 
ffm\ the laws of the kingdom are generally reduced 
to writing. Arid albeit, that certain opinions 
and judgments are reported in the Norman 
tongue, yet thofe are not aptly termed the laws 
oi England. But it is objected out of Polidore 
Virgil, {ktHick.Differt.epiftol.p. 152, 153.] ^' V«»/a» 
that juries arid triaU by twelve men were firft^-^J'*^'^' 
invented in ; the 'C^;^yi/^r^*s time; which un- 
doubtedly is apparently falfe ; and thus I prove 
it. The book of Dooms-day was made in Saint 
Edward the Confeffbr's time, and all the manors l^^^^^^J^^ 
that were in the hands of king Edward were ^^^ th^Jt* 
ancient demefnes, and all his tenants had thofe q,iit^es. 
privileges, that our tenaAts ifi ancient demefne 
have at this day. And the reafon why king 
Edward's tehants had thofe privileges, as te- 
nants in ancient demefne have at this day, was, 
becaufe his tenants (hould be the better able to 
manure ahd hulband their grounds, both for 
hi&own ItfdviHon, and for thefuft^ance of 
Q^ his 
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hla gamfon^ 'vyhich he then hcldj swid ^h^* 
fore his tenants were difcharged of bemgigon- 
tributary to the fees of the knights of the par- 
liament. They were alfo difcharged from bq- 
ing of juries, and alfo had other privilege ^d^ 
uies, which are condnuc^ u^idl diis day* 
^ Whereby it is apparent, that there w^ej^rioft, 
and inquefts betorc the conqueft. And where 
the laws of England are termed by a faid new. 
avithor to be unequal laws,, evil laws, mfif^^f 
laws to be kept, grounded upon ^bfurdicies, 
and divers other irreverent and oppmhrious 
• fpecches ; yet I will not fpeak one wwd in the 
commendation of them, nor yet ftand to an-^. 
fwer that frivolous accufatipn *, for neither^oih 
the accufer deferve an aofwer, nor yet rfic 
thing accufed defire a defender : For tbe^jiccu- 
fauon is apparently falfe, and( the thing. aG^ 
fed of moil iingulai; exiqellency*- Bujt ^-0 tj^ 
turn again, from whence by digreflion I am 
fallen. And at this day, becaufe it is a tru? 
faying, That wehtow ai^ tb^ng^ whmweimw 
the parts of it^ and have cmmd isfd fern thm 
through and through^ I will fhew untx^ jo)) tb^. 
parts, and particular members of a^, and 
profecyte the p^art? with your patience here* 
after. • : .: 

tie t E. 4. Firftf it is neceflary, in order to levy a fiiM^ 
4, 5. to have an original writ^ to make the partic* 

come into court, wi procecc^ farthen 

Secondly,. .When (the parties arc come inia 

court upon the priginal ^ writ, , and it is agreed 

fcetweeh them, to levy a fine, that concotd and 

peace fhall enluei Tl^ey agree in this form. 

Conmiofa ^ And the agr^^nifintisjfucky vm. thfifthi^^h 

J^' faid ii.'m.tlxe tenant in th^.Qpfiyni^ wjit 
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UA a^hUfwkdgei ih mamrs aforefaid^ or the 
tenemenrs comprized in the writ T(^ be the right 
9f him the faii Ji. as tbefe .which he has af the 
jj^teftbe ^farefi^id R. and thofe he has remifed 
and pdt claimed from him and his heirs to the 
efGT^md H. and his heirs for coer. 

This is called the concord of the Gnej which j Co.Teyt's 
in truth is the foundation, ground, life, and caji. 
heart of the fine 5 and the other parts following 
bet abftrafts out of it •,. for if the king's filver 
be entered, though the panties, or any of them 
dies before the other parts are entered of r6' 
cord, yet the fine is good and will bind. 

The third part of the fine is called the foot 
of the fine, and that is in this form* 

This is the final agreement^ made in the court p^f ^^ f^^^ 
^ the lord the king at Weftminfter, from the 
dof of EsAcr in 1 5 days^ in the year of the reigny 
he. before Sir J. D. knight^ R. M. T. W. and 
E. D. andiftherr trufty then there prefentj between 
R. B. plaintiffs and R. S, deforceant ; and recite 
in egba the concord. 

Add the year, day, and place, and before 
what jnftices the conconjwas made, tha which 
drcunlftanc^s are put in the record. 
I The fourth part of the fine, is called the note 
I of the fine, which has this form. 

i Between R. B. plaintiffs and R. S* deforceant ^ Uote (fa fine, 
: ^fthe manor of D. &?r. whereof a plea of cove- 
' ««tf was had between them in the fame courts 
vie, that the aforefaid D. acknowledged the ma^ 
wr, ^r. 

Redte the concord of the fine, by which it 
appears that the note of the fine is but an ab- 
raaft out gf the original writ, arid the concord* 

0^2 If 
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Anifo agrtes If in quid Juris clamat^ the tenant claims fe^^i 
14 E. 4. 6. . \^ (hall be a good plea to fay, that he wasfcifedi 
V^ but I H ^^ ^^y of the note levied for term of life ; and 
7. 27. fays, yet as well the note of the fine, as the foot 0^ 
that the plain- the fine. may be entered three or four years af-* 
tifmay e/aim ter the record made. And alfo (as it feems to; 
"^Tr^f me) the reverfion pafTcs to the conufce imme- 
afiii ^thtnlt diatelv after the record made^ and entered of 
C9mes im tbi recoro. %*^^ If the tenant is not compel- 
fart of the lable to take traverfc, as to fay what day of the 
fiainti^ to j^Qjg j^g ^^ feized in fee; abfaut bocj that he 
^•ru,fiying^ w« «nant for life. 

that the tentuU voas ttnantfir life^ nvithcut thit, thai hi twu feipud inpn 
but It feems b$iter^ that the travers fhould come of the part of the te- 
tMMt, aui not on the part of shi plaintiff. ^ 

izH 4. 16. Laftly; A fine is engrofled, and is faid tti 
$0 a note of a be engroflcd, when the chirographer has made 
fine not plead- the indentures of the fine, and delivered them 
able before the ^q ^^ parties, to whom the commiffion was 

t:^t^^-' ... 

grofsment of the fine^ as it feems. Contra by this book. Bro. Abf. Tit. f Mtf 
41. Raft. Execution 3. /. 158. 

Note ; Yet a fine, before it be engroflfcd, i* 
a perfeft record, and may be executed, and 
the conufee ought to fue out his quiti Juris cla^ 
mat J per qua fervitia^ or quern redditum reddit^ 
as his cafe lies, before the encrofsmentof the 
fine: for the fine engrofled, me conuieehath 
not any mean to compel the tenant to attorn; 
and then the conufee may by this way lofc.his 
fervice, and all aftions, which the law after 
attornment gives him. 

Some fines are to be executed \fj entry 6nly ; 
fomc hy fcire facias^ or entry\ as long as the 

cntrji 
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entry of the conufee is lawful. But at Com- Scire facias /V 
mon law oiir books fay, that the conufee has ""^"'1^^^^^ 
no remedy, if the fine be not executed, but T^^ ^laUa' 
^moifinefraSo: Which (as it feems lomt) mantofienu ♦ 
is to be intended, when the entry of* the co- ^^ />^^ ^'j* *'. 
nufec was- taken away. For by the order of thfe y^^""^; ' 
Common law, the conufee might have entry. •^^^^'^^''^;-^^)^^ 
But thtfcin facias is given bv the ftatute oi jncntjisould nsit 
Wtjhi. 2. Whereas of ihofe things ivhich are go out. Old 
recotded^^c, 21 E.4. 4. b. 45E. 3. Nat.Br. 151. 

The Second Reading* 

EVERY fine cidier Js^^atf^i/, or exe-q-j^^^^^^^i^^ 
CUtory. mfivHofafini. 

A fine is faid to be executod, not becaufc p^A^/^^;^ \f 
the conuiee is immediately in pofleflion -, ^ J^'^)^^^ 
but beeaufe the fine is executed between the 
parties, fo that the conufee cannot fue out exe- 
cution, beeaufe the fine in itfelf is fuppofed to 
be executed. ^ 

A fine is faid to be executory, beeaufe the j^^f^^u^i^ ^ 
fine does not fuppofe any Execution } but the « /mtextiu. 
oonufec may execute, it, or by cntiy; or by ury. 
fare facias. 

Three forts of fines executed, DMfin of 4 

Fine fur conufans ie drmt^ com .ceo que ilfine ixiotttd. 
4d defon ddrtCj (\xvQn acknowledgment ofright 
as that which l>e nath of hb gifttj 

Fine vipon rrfeafe. 

Fine upon Surrender. 

There are two forts of fines executory^ dm/om ofm 

Fine fur conufans de droit tantum^ (upon ic-Jhu exuduary^ 
knowledgmerit of right only.) 

Fine upon graftt wd t-ender. ' ;', 

^ -; ';. .0^8 ... ..So ^ 
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So that there are five forts of fines \ a fine 
fur conufans de droU^ come ceo que il ad de fin 
done^ and is in this manner and form. 
fife firm of a ^nd the agtecmnt 19 fuchj ibat the afmjmi 
fine fur cona- g^ ^<^ \^ j^^r^g acknowledged the aferefaid manor 
^*"' "^^^TL w/Vi' tbe apurtenancej, to be bis right ^ (^c. as thofi 
i\ ad dc foo ^^bich the fame B. and S. have of the gift 
dope. of tbe aforefaid B. and h and, tbofe they barse 

remifed and quit claimed from them the faid B, 
andi. andfrom^ the heirs of the fame I. to the 
aforefaid r. and S. and the heirs of the fame P. 
for ever^ And moreover tbe faid B. and I. havt 
granted for tbemfdvee^ ^md for tbe heirs of the 
fame B. that they will warrant the aforefaid ma- 
nor to the afmrtfaid P. mtd & md to the heirs of 
tbe fame P. for ever, 
II H.4.55 B. This fine 1$ executed^ becauffc h fuppofesji 
8 E. 4. 8. B, gift precedent, . but thoii^ k be Executed be- 
V ^^^^i^r/^' ^^^^ ^^ parties, yet as to ail ftrangcrs the 
^thltthTconu-' conufor remains feized of iibc land : but if 
fee is tenant, fuch fine bc levicd of . a rent, ccmimon,. ad- 
Contrary of a vowfon, liberties, or fuch like, the conufee has 
fine upon Irani ^ freehold in Jaw in him, bcfdre any poffcffion 
;''/;;rtUoraaualfeifml,^d^ . . 

ecutory^ andjfpoH ibid it matf h ri^thfid. 41 E« 54 4 3, B^ G* fof CObtt- 
(ans de droit,, and Habendum ix tail /> e^u^edigf th$ e6^r4. Gnttrmj of 
a rem^indirf or a re*verJton» 

The iffue in ^ ^ ^^^ ^^t^ in ffee Icvies a fine to aftfwer 
tail cannot f^ conufans de droit come ceo que il addefin doUi 
bave eontinw and before entry made by the conufee, a ftran- 
ance ofpoffef ger enters, and die? feized^ neither the Conu- 
'S^fufcoM- ^^^' orconuforhasariyremedy,'4i^. i.i4b-v 
ffs de droit' ^^*^^*- CThis fhduM be 41^ ^.' 3. 14, according 
efr. k^c<,^ tb Pr^. Fines, pi. 12. 13 rin:,Jhr,2J^^:if; f) 

jhntisSythefatufeffzy E. i. Cap: t ^.dc^n^us at t^e common /^^^ 
nvuiofte^ the fiat, of W. z.de dt)his coiiditiOlKaf jfeui^W^i^^f i^S EV^. Cw- 

:prary of a fiiu^lsxt ^gnufen? dc 4roit8adttiiD, forfo it waj at Coptmonl^ 
wJ^-^t 15, Ij, 

4 pU» 
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pL I.] But if after the fine levied, the co- 
nufor continues pofleffion, and dies in pof- 
feflion, the conufee may not enter upon the 
heir ; and if he enters after- the defcenti he 
(hati avoid the ward. 12 ^. 4. 16. Tbiming. 

But if fuch fine (as it feems to me) b^ le- 
vied of a reverfion cxpedant upon the eftate 
for life, or in tail; after the death of the lef- 
fee, or thq eftate-tail determined, the conufee 
fliali hsYc fcire facias 5 and therefore if the lef- 
fee be difleifed, and a defcent, and afterwards 
the lefTee dies, the conufee is not without re- 
medy, as it feems to me. 

If a man levies a ^^tfur eonufans de droii ^^j^^^^^^jg. 
come ceo que il adde fm done^ and does not limit 
it to the conufee and to his heirs, yet the co* 
nufce has fee-fimple. 

But if fuch a man levies fuch a fine, with ^^, jj, 5. |^. 
exprefs limitation to the conufee and his heirs 4. 
of his body, this limitation is a qualificatbn of 
the general intendment. 

Fine fur C9nufans de dirmt^c. levied to two 
and to the heirs of the one, the joint*tenant for 
itfc furvivei, alid dies, the heir of the other 
who had inberitance fliall t^thzrt fdre facias 
to execute the fee ; foi" it»was executed before, 
Ftr mil and Tbihiing. 1 1 H. 4, 5. B. 

But if fine be levied yirr amufans de dr»H 38 iS. 3. 21. 
fme ceOff^c. to one for life, the reminder in 42 ^« 3- *4» 
tail, the redfKiinder in fee tx) the tenant for life, 
there, he in the reniainder in tail, after the 
idtedi <rf the tenant for life» fliall have fcire fa^ 
ailUj to execute the dtate-tail, and the fon aUb 
iif die tenaiit iar tife^ after the death of the 
latent in tail ; but (as it feems to me) if tenant 
in tail in isnidimder dies brfore tenant for life, 
0^4 then 
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then is the fine executed in the tenant for life, 
and hf fcizied in fee : as if land be given for 
life, the remainder in tail, the remainder to the 
right heirs of the tenant for life, tenant in tail 
dies, the tenant for life is feized in fee. 40 £• 
3. 9. 33 H. 6. 5. 

Th^ Third Reading. 

fJ/i»«/«r/tf«^T7lNE upon Surrender is an exprefs fine 
formoftbifiw Jt* Upon Surrender; or fin^ which amounts 
pfon/urrender. to a Surrender. 

A fine upon exprefe furrender is, when the 
leflee for life, or for another's life, or tenant 
in tail after poffibility, tenant in dower, or by 
the curtefy, by fine furrender their eftates to 
him in. reverfion, and the form of the fine is 
ftich in efFeft, as the fine fur conufans de droit \ 
faving that thefe words furrendered are in the 
fine upOn furrender, and the claufe of the warr 
ranty omitted. 
Jfimnpw A man made a leafe for life, and afterwards 
^rrender fiall ^zTiXJtA the reverfion for life, the rem^derin 
> 'Without 13^1 by fijj^ the grantee for life brought ji»i 
miutranty. j^^^ clamat againft the tenant for life, who 
would have furrendered fay fine to the grantee 
with refervatipn of the rent, during the life of 
hi'ni who furrendered, ancf this fine was rejec- 
ted -, and the reafon of the refufal, as I take i^ 
was becaufe the eftate of him who furrendered^ 
was extin£t and merged in the eftate of him ia 
the remainder for lire \ and then if he in the 
remainder dies, during the life of him m^ 
furrendered, and he in the remainder in tail ein^ 
Afineconifr^ ters, hc (hall hold itdifcharged'; arid note, that 
hi^t€riMtj:\^ is againft the nature and credit of » fine a> 



r 



Third Reading en Fines. 233 

omit any thing \ either in which certainty is 
Hot repc^d, or in which the thing cannot take 
effefl: and continuance according to the pur- 
port of the fine. 19 £. 3. [quare^ for there is 
nofucbyear: 13 Vin. Abr. 243. pL i.] 

And therefore in our books, a grant and 
render was drawn by fine for anothcr*s life; 
the remainder over in fee ; and there Cbarde 
faid, that the fine ought to be certain, arid to 
limit in what perfdns the l^nd fhould abide % 
and becaufe it was uncertain who fhould have 
the land, if the tenants for life died living 
cefiuy que vie : Upon this Thorpe drew the fine 
to the fcflees and the heirs of the one for the 
odicr*s life, with the remainder over, and then 
was reftraincd with great difficulty, as the book 
fays, propter ifpinionem Stone^ and the reafon of 
the doubt which Stone had, as 1 take it, ^as 
becaufe {ott^e fay, the limitatioA to the one and 
to his heirs during the life of J. S. was void 5 
and notwithftanding this, there ihall be dn pc* 
cupaht, becaufe the fee-fimple cannot depend 
upon the life of a man ; but I hold the law 

r' ft thisv and fo is Littleton r6i. 19 JE. 
^P^ S^* '33 ^ t^g-^7' 2z4ff:pag.^i^ 
and 1 1 i/. 4. 43. . But I agree^ that thii Ih^l 
not be. faid in fee-fimple, but that the heir fliaH 
^Eake it, as.an.eipecial occupant named in the 
deed. Thp law is the iame, if a fine be drawn, 
that y. S. iacknowledged the land to be' the 
i%ht of J. A and J, G. and to their heirs, 
fuch a fine the jufticcs ought not to receive; 
becaufe the lee^fimple ftall not be certainly 
repcrfb^. in any certain perfon •, for it may be 
that T^.D./lhallTurvive, and then he ihall 
Iwve ihoXoc > or it may be that ^. (?. fliaU fw^ 

vive, 
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vivc, aad then he ihall have the fee j the which 
(as I have faid) would be againft, the nature 
and credit of a fine j againfl: the nature^ becaufe 
a fine in it*s nature is a final agreement, and re- 
jedts certainly all uncert^nty 5 for certainty (as 
is faid) begets quiet, and uncertainty, conten- 
tion i againfl: the credit of a fine, becaufe that 
credit always attends and accompanies with 
certainty 5 and of the contrary part, uncertainty 
and falfity/ begets trouble and difcredit. 2U. 
5^ 33^- 6- 45 £-3. iSfl;^. 24^. 3.3$. 

^hree menmajf j^ jj f^ j ^jfo j^ another book, that two men 
'^th^rran^ ^^g^^ ^^ Warrant by fine lands for them and 
ty.for them their hciTS to another, for the reafim which I 
And the heirs have f^d before I but for them and the heirs 
nfthemaiiofQi ^^it of them otherwife. %\ E. %. 27 A 

trary of other lands. 44 E. j. 66. fto, Abr.Tit. Fiw, 6j. 

Jfne levied Alfo the jufticcs wiU not receive a fine upon 
^d^hf'lmt ^^"d^^» for the reafon before-, but in all thofe 
nvithl7liLfe ^^^ the juftices receive fuch a fine, tiiis 
rf diftrefs, is good enough and (ball bind, as Brook faiths 
ft?aii be in Tk. Fims^ 5. For fines are, as be fays, as 
received. Con^^^ the parties MTce, and fo are the books. 

re7n^% « «' ^- ^«A I25. ahd 3 £. 3. ,7. .fcrf 
nonpaytnent. ^ i^^ OfB ^OMfmtU^: Otres m m»r. • 44 E. 3* 

44 Ev 3« a2. 37 H. ^.24. gy-H. 6. 

But it ftonns to trie hi thecafe afdre&id, i 
the reverfion oizVttBtt for life be granted 
foY lifey that the tenant far life amy \gfaBt land 
tiy fine to the grantee for life^ die g;rantee 
yielding rent$ becaiifeat is not any ablbhtttfur- 
render^ for if the grandee di^s, the tenint for 
X\k ikflfi liiav^ iheidnd behind la;^^ asxnir 

books 
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bcx)ks are. 7//. 6. 13-R. 2. z^ JJf* Brook. 
jr//.Eftatc$ 69. 

Leflfee for life, the remainder for life \ leflee a forfeiture 
for life levies a fine to him m remainder ior by acceptance 
life, y«r conufans de droits this in truth enures e/^«/«^- 
by way of furrender, ^ Jf But if there be J^^J^T 
a leflee for life, the remainder for life, and he ^^'^^'^ ^* 
in the remainder for life accepts a fine of the 
tenant for life,y«r eonufans de droit come ceo^ &cc. 
this is a forfeiture of both their eftates, and 
fliall not enure by way of furrcnder ; but he 
in the revcrfion may enter immediately for the 
forfeiture, i H.j^ 

If a leafe be made for life, the remainder to 
the wife in fee, and tenant for life levies a fine 
jiir eonufans de droits to the huiband and wife, . 
and to the heirs of the hufband ; in this cafe, if 
the wife dies without an heir, the lord fliall have 
the land by efcheat ; fox this amounts to a fur- 
render In law, 30 £. 3/ 36 AJf. OJborri% cafe. 

But if a leafe be made for life, the remain^ 
der in tail to jB. the remainder in fee to C te- 
nant for life levies a fine to A. and his wife in 
fee, S dies without ififue, C. enters for the 
forfeiture, this is no furrender. 41 £. 3. 

41 # 

If leflee for life, and he in the remainder 
for lifie levy a fine fur eonufans ,de droits to a 
ftrangcr, he in the reversion may enter imme- 
diately for the forfeiture. 

Two, jointrtenants, the one for life, the other 
IQ j&pv ipake a" kafe to J. S. for term of his 
, liffs, ^ afterwards 7' ^- Surrenders by fine to 
liiw who was jointrten^Pt for life -, it feems to 
me, ^ that this is a furfehder, and Ihall enure to 
borfn W Jt fe«mis to me j yet ^4^e. 

' But 
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But in the fame cafe, if J, S. had granted 
his eftatc by fine to him who was joint- tenant | 
for life, it would be a furrender in law for a 
moiety, and a grant of his eftate, for the other 
moiety ; and the joint-tenant in fee could not 
. enter into any part with him, as it fecms to mt. 

The Fourth Reading. 

. Jf a Mffetfir 'T* E N A N T in tail makes a leafe for his 
leafes/oryearst X own life, and he in the reverfion rcleafcs 
and the dif- to the feffee for life by fine, and to his heirs, it ; 
^allViflfbt f^^"^s ^P "^^' ^^^ ^^^ releafe is altogether i 
f bim^fbis ^^^^ > ^^^ though Mr. Littkton fays, that in I 
doesmtavaih^vtrj cafc, whcre he, to whom the releafe is j 
fir it u hut a jnade, has freehold in deed, or inlaw, that ! 
€hatt€l, and f^^j^ releafe is good, this is true, but not in all ! 
^."'iQ^E.^r cafes ; and therefore I have taken a diverjitj^ \ 
28. a releafe ^^2 in all cafes, wh^n a releafe (hall enure by j 
^bich enures Way of vefting the eftate, it is not fufBcient for I 
ton;eft the hij^, to whom the releafe is made, to have j 
f7;:;,w''fr«^hold only, but there ought to be privity : 
privity. See between the releafor and releafee -, but when a | 
4 E. 3. 17, releiffe Ihall enure by way of paffing a right ; 
therein to him without privity, (as if the dit 
feifor makes, a. leafe for life, and afterwards 
the difleifee releafes to the tenant for lifcO 
this is good : but if tenant in tail makes a leafe 
for another life, the releafe of the donor is 
good to fuch leffee. 
Amaniea/es ^ ^^^" mak^s a Icale'fbr years, and^beforq 
by indenture in the leflfcc enters, the :Jeffor by fine releafes 
July, to have to him and to his heirs, iiot^ this is a Sroid i?- 
't' ^fVT ' kafe ; for the leffor againfl;' Ws o^ fine might 

thefeafiof . ., . ■ /> 

5/. Michael next for 2 1 years ^ the leffor releafes tq the leffee before Michafl* 
mas ail his rifht ; this releafe is mmd^ fir he kns not foffefflots befifi fliihfitt' 
neis, 28 E. 4. 37. 
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%, that the lefTce had not entered into the 
land, before the fine levied ; and yet 31 AJf. 
24. is adjudged againft fuch a cafe, but other 
books are to the contrary, and fo is the Uw. 
16 H. J. 5. 50 E. 3. 37. 3 H. 6. 23. 46 E. 3. 
13* 15 H. 7- 14. 47 E. 3. 27, Wr. 

But if a man makes a leafe for years, the re- lea/e fir Itfi, 
mainder for years^ tte leflbr reieafes to liim in rmain^fif. 
remainder for years in fee, this is a good re- ^i^^» '^/^ ^ 
leafe ; and yet he in the remainder had not any ^^ '^^ '^* ^' 
poiieflion ; the law is the fame, if a man makes maindfr^ Mt 
a leafe for 100 years, and the leffce for 100 // a good re- 
years, makes a leafe for 50 years, and after- ^^^7^ j *«' 
wards the firft leffor reieafes to the firft leffec '^^^'/ 
fee, this releafe is good; and yet the kflfec to^^^^^^/^^ 
whom the releafe is made, has not any w8L\ja\o/wafieup(fn 
poffeffion. 12 £• 4. 6. But in the fame cafe, ^^' attornment 
a releife piade to the fecond leffee is void ; for j4?*^^^ j"^ 
though be had poffeffion, yet he wanted pri- ^111^\^^e^ 
vity ; and yet a leafe made by the leffor by 3. xd.Aman 
fine made to the tenant in ftatute ftaple, or itafts fir Ufi^ 
merchant, or by Aegit is good, and yet Yy^^^ grants the 

wantedprivity. 25£-3- " Z^fZt 

luut attditnSf the one of th grantees -reieafes to the other y this is good % fo if 
nfiranger reieafes to him in rrufr$ion. 5 £. 4. I • Jf the lord reieafes to the 
iipifee after difcontinuance^ or tothiijjue in tail e^fter difcon$imtance, to hold 
hy fewer femf ices t or reieafes all rent s-andfervices^ this is good i though they 
hoi not the poffeffion ; hut tenants as to the avowry contrary^ at to the faffing 
of the fee. 14^4.37,38. 

In precipe quod reddat^ the tenant vouches, 20 H. 6. 29. 
the vouchee enters into the warranty, if the ^^*^^'^'^''' 
demandant reieafes to the vouchee by fine, ^^^heZmltee, ^^ 

hut not a fkanger ; for though he is tenant in law^ yet he has nothing in the 
londy nvhereon a right nvill enure. 3 H. 4; 5. a. tfnd hefides which, the re- 
leafe fortifies the tenant^ s efiate^ 5 H, 7. 41. a. and that he may render the 
aaion or levy a fine ; and that be f leaded a rtkafi made to the tenant after 
ht had entered into the warranty. 

by 
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by deed, this isr good ^ yet the deinandant nof 
the vouchee had nothing in the land, 7 £.4* 
13. 10 £. 4. 15. a. 22 H. 6. 15. /?. 8 H. 4. 3. 
the vouchee Ihali have a writ ctf error. So a 
releafe to the patron of all annuities ts good, 
and yet cannot be charged with thi$ by 110 way. 

. 2 £. 3. 28. 21 //. 7.41. 8 i/. 6. 24, ': 

t/liifcm^njobin In all caies when a. man is in fuch eftate to 
m nhB^ jbaU which a warranty may be annexed, at the rime 
7Z^^TJ ^^ creation of Ae eftate, if die releafc be 
ftlg^^^ made to fuch eftate, fuch releafe fhall not enure 
by way of entry and feoffment -, for this is die 
realbn of. the divcriity put by Uttleti^n^f (fciUcet) 
when the difieifor enfeoffs two,, if the diffeifee 
releafes to the one of; them, he fhall not bold 
his companion out •,. thereafon is, for the pof- 
fibility of the warranty ; for if this fhall enure 
by way of entry and 'feoffment, it will dcftroy 
the warranty, which was much favoured in an- 
cient books. 21 H. 6. 41. 22 H. 6. 22. And 
for this, the ancient law was, that-if a diffeifor 
had made a feoffment in fee with warranty, or 
had made a gift in frank marriage which im- 
plies warranty, the difieifee could not have en- 
tered upon him for fecuring the warranty, as 
^s held in i JJf. 13. zyjffl^i. 29 Jf 5j* 
and an ancient book in 20 H, 7, Bro. fit* 
Affife 432. 

But in all cafes where two are in merely by 
wrong, without ahy.eitk) there {b^ Littleton 
fays) a rclcafe made to the one ftall enarc 
Ibleiy to him, arid he fhall hold his <tompdiii«» 
out. And therefore, if leffee for yeah wakes 
a feoffment in fee to two, and afterwards the 
leffor releafes to the one of them, he to whom 
the releafc is made, ftiall not hold 149 companioo 

out, 
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out, and yet, they are difleifors : byt if a man . 
makes a kafe ^r life, and afber wards tbe Jbtf- 
for makes charter of feoffment to two, and « . 
letter of attor^iey to the one to make liyeiy, . 
vhoAdoes it accordin^y ^ and afterwards the 
kflee releafes to the one of them, he to whom 
the releafe is made, fhall hold his companion 
out; for this puts the right folely in him, OO. 
ivhom the releafe was. made. 

There are two diireifors^and the di&ifee re* 
kafci^toonepf them Mp.Qn condition, now he 
to whom the releaie is made, fhall hold his 
companipn out^ but if afterwards the condi* 
ton* be broke, they are joint-tenants agaia« 

If nay ^cnant pays ipay rent to two, and I 
reJeaTe to. tb« pne of them, this releaie ihall 
^ the whole rent in him, to whom the re- 
leafe is ma^e. 184^ But if; my tenant dett* 
vers a jpaw^i to the flranger for the rent, in 
name of attornment, thcraeafe to the granger 
is altogether void. 

Tke Fifth Reading. 

IF there be lord and tenant, and the lord 
releare3 all the right he has in the land, or 
all the right he has in the feignory, to the te* 
iiaiit, by deed, or by fine, die feignory will be- 
forever extinft, without thefe words, tis heirs. 
UttUton 21a. aSH.Ss 42 E. 3. 13 £.3. iS 
£.3. II H. 4. Brff. jiir. "TU. Rcl. 86. 

But if the lord in the^ fame cafe releafi» by^ 
ilecd, or by fine, to the nenant, for term <^ his*^^ 
life, or in tail, this fhall not exttnguifh the 
whole feignory •, becaufe the lord departs with 

an 
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an inheritance in poflfeffion. But if the dif ' 
feifec rcleafes to the diffcifor for Kfc, or in tail, 
this (hall piit the right in the diffeifor for ever, 
beciswfe a naked right plflfef from tht diffeifce, 
and not any thing in poflcflion, 6 £; |. 45'£'.3. 
Bat if the difleifee^^rtleafes tx> tHe.diffeiforby 
deed indented, or by fine for life, or in tail, 
after. the cftate for life ended, ar gift m tail de- 
termined, the diflcifee rniay enter again, tho' 
but one right pafles by the releafe^ 
Joint' tenant ' If there be two joiht-t^^ts in fee, and one 
rtltafes to bis releafes to the other all gis right, and docs not 

To ap^le^^. y^^ 5^^^' relcafe givei a fee-finfple, 19K6. 
but if there be two coparceners, and 'the ont 
rcleifes to the other, aft his^'kight, .an cftate in 
fee-fimple does not pals by fuch releafe. 

If hufband arid ^rtfe, and* a third peifon arc 
joint-tenants in fefe, and the third perfon rc- 
leafes to the- hufbatid all his right, without fay- 
ing, to have and to hHi to him and to his heirs i 
yet the hufband has a fee-fimple, and the wife 
fhall take nothing by this releafe, as it has been 
adjudged •, and yet it (hall enure to pafs the 
eftate. Efcot^^ cafe. 

Two tenants in coinnion make an agreement 
to prpfcnt by turns to an advdwfon, and af- 
terwards the.onc releafes to the other •, the re- 
leafe is good. 39 E. 3, 37, Bro. Abr.Ttt. Re- 
leafes 77. 

If there be two tenants incommoni^ and the 
one of them releafes to the other in fee, and 
makes livery and feifin, according Uithef(irfnof 
the.charteTj the livery is void, wd aifo the re- 
leafe, io£.4i •..! . .. ' r/^ . ' 
• ' •■ i"- /■• If 
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If there be lord and tenant j and the tenant is 
diflcifed, the diffeife6 purchafes the feignory^< 
and releafes by deed^ or fine^ all his right in 
the land faving to Jiim his feignory ; the feig- 
nory by fuch releafe is not extinft ; but if in ' 
the fame cafe the lord has nothing in or out of 
the land except only the feignory, and makes 
fuch relcafc faving his feignory, fuch faving is 
void; becaufe the whole operation, ftiall be re- 
I (trained by the faving. gfi. 3. 12 £-4. Col^ 

If there be lord .and tenant, and the tenant! i^^^j reteafet 
\ holds three acres at three fhillings, the loi'd re- all his right in 
I leafes all his right in one of the acres, the whole /'«'•' ^ft^^ I'r 
! feignory is extinft ; and yet if he grants all the^'*'*^-^' andMi 
; fcnrices iffuing out of one of the acres> ^^^'^^S ^I^I^!^^^ 
fliallpafs.. 20 H. 6. 34. Jfflp. 15. 7 £. 4. 

If there be two joint-tenants, or tenants in 
common, and they are diffeifed, and after- 
wards the one of them releafes all the right 
which he has in the moiety, he fhall be barred 
of his right of the whole j and yet each joint*, 
tenant is feifed abfolute^y, 45 £. 3. but if there 
be two joint-tenants of two acres, and theyiare 
diffleifed, and the one releafes all his right 
which he has in the one acre, this fhall bar him 
biit of the moiety of that acre only, and yet the 
moiety of two acres is one a<:re. 45 £. 3, 

1£ a grantee of a rent-charge of 20 J; releafes 
10 J. to the tertenant, this is good enough, and 
the. entire rent flialL not be extin6t; but by the 
law of common of pafture, common of efto-» 
yer§, an4 all things againft common right, the 
jgrantee may releafe parcel of them to the tertc- 
.nantj if the grantee pvrchafes parcel of the land, 
ai\fuch things againft common right are extind; 
R becaufe 
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becaufe in an aflife for them, all the tertenants 
ought to be named : and inafmuch as the gran- 
tee has parcel of the land by his own ad, all 
the rent fhall be esctind. So if a man has a ! 
rent-charge out of twenty acres, if he rcleafes 
all his right in one acre, it extingtiifhes the grant 
in all. S^Af p. 15- . . . 

If a man leafes for life rendering rent, th(n 
leffor may releafe part of the rent, and the reft 
remains. 9 E. 3. Bro. Abr. Tit. ReUafes^ 83. 
The lord may releafe part of the fervices and 
the reft remain. 14 H. 4. 7. 

The Sixth Reading. 

TH E form of a fine yir conufans de droit 
tantum {upon acknowledgment of right only.) 
Form of a And the agreement isfucby that the afa'efaii 
fi»^^^r CO' A. B. bath acknowledged the manor aforefaii 
nuians dc ^-^^ ^^^ appurtenances to be the right of W. P. 

droit (uponac- . . ^^ . ? i . t • *^» t r 

inonuieiigment ^^^ ^^^ remitted and qutt claimed them from 

of right.) A. B. and his heirs to the aforejaid W. P. ani his 

heirs for ever. And moreover the fame A. B. 

hath granted for him and his heirs j that be fviB 

warrant Itbe aforefaid manor with the afpurti'^ 

nances to the aforefaid W. P. and his heirs agmt^ 

all men for ever, 6fr. 

FiHe far conu- This fine fur conufans de droit {upon acknow* 

fans dc droit ledgment of right) is executory, iand the party 

tontam, (upon conufee may have a fcire facias to execute % 

'mnTof^rfht ^^ * finey^r conufans de droit come ceo ipnl d 

*only,)g?^a a'd^ fon donc {upon acknowledgment of right as thi^ 

fit wuithout which be has of bis gift) is executed, whereof 

ihe 'WQr4 heirs, ^^ conufee fliall ncvcr have zny fcire facias i 

, ^but yet each of the fines gives a fce-fimJ)leC6 

the conufee without thefe words, his heirs i for 

4 each 
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cich fine fur conufans de droit {upok acknowledge 
Inent of right) is intended fee-fimple. . 

The form of a fine fur Grant and Render. 

And the agreement is fucb^ {alias above^faving Fortn of a fine 
that thcfc words are added, come ceo que le m t^pon grant and 
W.V.addefondone-, {as that <which the faid''''''^''^ 
W. P. has of his gift) and after the faid claufe. 
of warranty, then the Grant ahd Render is. 
in this form ; And the fame W. P; has granted 
the aforefaid manw with the appurtenances to the 
aforefaidA. B.for this acknowledgment^ quit claim^ 
warranty^ fine ahd agreement;, to have and to 
bold during all the life of A. B. or of the heirs of 
A. B. of the bodj of K, B. or to his heirs for ever 
renderings &?f. 

This fine is executory alfo, as appears plainly Grant and 
by our books i and it is to be known that this render cannot 
fine upon grant and render cannot be levied ^^''^^''''-^^^ 
Upon a fine executory : and therefore if^a man ^•^^^^'^'^•^ * 
levies a fine fur conufanS de droit tantum {upon\co- 
nufance of right only) toy. 5. he cannot grant and 
tender the lands agdin to the conufor, becaufe 
the conufee has nothing in the lands till execu- 
tion fued out^ and a' man cannot grant what 
he has not. 

In Hili term 7 E. i. fol. 14. one would havd n ^.. a 1 
drawn a nnc^ fur conufans de droit tantum^ and ther one may 
that the conmee ftiould grant and render a robe renaer on a 
annually for life to the conufor, with a claufe A^» onare^ 
of alftrefs; but luch render was not received J^^^^^^^^^ 
becaufe the donufee could not charge what Ke ^^ay^^Jtin^ 
had not; but upon a fine executed^- as a fintguijbment\^for 
fkr conufans de droit come ceo qud il ad defoh done^ '^^ conuzee 
or a fine upon a relcafe^ or a fine upon a fur-^^^^^ notiptng. 
render*, graiit arid fender may be made, for 
tjicfc fines are immediately executed, and 
R <i therefore 
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therefore the conufee may well grant and ren- 
der. 24 E. 3. foL 36. 

It appears by our books, that if hufband 
and wife levy a fine to J. S. the grant and ren- 
der may be to the hufband and to his heirs for 
ever. 24 £. 3. 61, 66. 

So if hufband and wife acknowledge by fine, 
the conufee may grant and render parcel to the 
hufband only, and the other parcel to him and 
to his wife. 17JE. 3. 31. 12 £.3.33. TV/. Fines.6i. 
So if covenant be brought by two, the 
defendant may acknowledge one moiety * 
to the other; or one part infeveralty to 
one, and the other part in feveralty to the 
other; but it feems by 7 £. 3. 25. That if 
three bring a writ of covenant^ the fine fhall 
not be levied to two only, but in a writ of co- 
venant by two, the defendant may levy a fine 
to one, the remainder to the other, or levy a 
fine to one rendering rent, and by the fame 
fine, grant the reverfion to the other, f. 16E. 
3. Bro. Abr.Ttt. Fine, J 5, 7. 36 i/. 8. 
No one fliall take immediately by the grant 
Maxim. and render, but thofe, or fome of thofe who 
were parties to the acknowledgment, and no 
other, no more than a fine can be levied to one 
immediately who is not party to the writ of C9* 
venantj as the book is in 7 £. 3. 64. 

It is exprefsly faid in 30 H. 8. Bro.Abr.TiU 
Finesj 1 08. That no one fhall take tht firfl eftate 
by the fine, but thofe who are parties to the 

♦ To the one\ and the other moiety^ 1 3 Vio . Abr. 245 .//. 16. 

f Sluare, /or there is nofiuh year, 1 3 Vin. Abr. 246. 
pl.'iB. 

% This feems a miftake^ and that it Jhould be pK 1 18. 
13 Yin. Abr. 246. pi. 18. 

writ 
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writ of covenant ; but every ftranger may take 
the remainder, but I piefume diat this is miA 
reported : for this will be no taking of the im- 
mediate eftate by the grant and render, but 
by him who was party to the acknowledgment; 
but in remainder, a ftranger may take, as by 
a cafe put there for example, fiilly appears : 
and fo are the books in 42 E. 3. 2. 16 E. 3. 
Bro. Abr. TtL Fines, 3. 7 £. 3. 64. 

A Fine levied between j1. and ^.and y/. ac- 
knowledged to B. and he renders to yf. to bold 
to him and £.his wife,tf»/ to the heirs which A. 
fliaU beget on the body of E. There E. has no- 
thing \ for fhe is not named in the premifles, 
but in the habendum^ and (he was not a party to 
the mit of covenant. 24 JE. 3. 2 8. 

The Seventh Reading. 

THREE parts are neceflary for levying 
every fine, viz. conufor, and conufee, 
and a competent court to take and record the 
acknowledgment of the parties. 

If a dean be feifed of certain lands, as ofjvbatperfw 
his diftindt pofleffions, the dean may make ac- may gram hf 
knowledgment \ but if the dean be jointly fei-/»'- 
fed with his chapter, he and the chapter can- 
not levy a fine •, the law is the fame of a mayor 
and commonalty, and of all other joint corpo- 
rations; they cannot make any acknowledg- 
ment, but otherwife it is of all fole corpora- 
tions-, and the reafon is, becaufe no one can 
make acknowledgment by attorney, and cor- 
porations aggregate of many cannot appear in 
their own perfon. 
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Seventh Reading on Fines. 

If a prior dative and removable, who \m 
no convent, nor common feal, levies a fine, 
this fhall bind his fucceflbr for ever ; i)ut a 
perfon, who cannot have a wrii of right j fhall 
not bind his fucceflbr by levying fuch a fine. 
2 R. 3. 5. 12 H. 4. II £.2. 

If a patron alone grants rent by fine, this 
grant is void to bind the church. By the court, 
38 E. 3. 5. 8. 

An infant ought not to levy a fine, and the 
juftices in difcretion will not accept fuch fine. 
It fliall bind the infant, if he does not avoid it 
during his minority, notwichftanding any fta-i 
tutes : as has been adjudged, contrs^ to the 
opinion of Catlyn C. J. in SteweVs cafe. 

A married woman ought not to levy a fine, 
unlefs Ihe be examined ; in purfuance of the 
ftatute of i& Edw, i. Jiat. 4. called Mo(ius 
levandi FineSy and yet, if a married wqman 
with her. hulband levies a fine without any 
examination, this fhall bind the wife, and her 
heifs for ever, and therp is no remedy to re- 
verfe it. But the juftices would be guilty of a 
. great oflfence, if they accept fuch fine without 
gny examination; and therefore they always 
fx officio examine the wives. 

Upon this reafon, if a fine be levied to the 
•fiufband and wife, of certain lands, they can- 
not grant and render a rent to the conufor, out 
of the lands, becaufe the juftices cannot cmt 
mine tlie wife, inafmuch as the rent is not con- 
tained in the writ of covenant ; and yet in our 
bopks fucl^ gi'^^ts and renders hkve beeii 
accepted. 

If a man of »^« fane memory, idiot, a man 
^orn duipb, bhnd, and deaf^ pr by durefs,, 

and 
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and fear of imprifonment, or threat of life or 
limb levies a fine, if thejuftices take it, it is 
good enough, and Ihall for ever bind ; but . 
thejuftices, if they were apprized of fuch im- 
perfeftions and aifabilities in the conufor, of 
their difcretion would not take fuch fines. 

If a. married woman alone levies a fine, if Married wd^ 
the hufband dies before he enters and defeats manaiw. 
it, this fhall bind the wife and her heirs for 
ever. 7 H. 4.. 23. 2 R. 3. 10. 9 H. 6. 33. 

So if a married woman takes another huf- 
band, and fhe with her fecond hufband levies 
a fine, if the firft hufband dies before any en- 
try made by him, it fliall bind the wife and 
her heirs for ever, and yet one book fays the 
contrary, 32 ii?, 6. 27. 

If a married woman as a fingle woman levies 
a fine executory, and afterwards execution is 
fued out againft her and her hufband, the huf- 
band makes default, and the wife is received, 
jhe Ihall defeat her own fine for the benefit of 
the hufband ; as it has been adjudged in one 
book, and yet fhe appears in manner as a fingk 

woman, 17 40"- ^7* 

If a man makes an acknowledgment in my 
name, and hereupon a fine is levied, though 
they are none of my name, I fhall well avoicfit 
in pleading ; as to fay there are two E. C. one 
ofD. and that J am £. C.of S. and that£. C. 
of D. levied the fine, without that, that E. C. 
of S. levied the &nt ; and this fhall avoid the 
fine. jL H. 4. 6. and yet 34 H. 6. i;^ Dunby 
bdd the CQiMxary^ • 
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What f&fom 
may he conU' 
/ee^. 



^forafioM 

kno*wledgment 
taken by af- 
forney. 



What court is 

fvf^cii-r,t to 
take av, a^' 
kno^jjledgn^tHty 



Before t^wo 
jujiices^ 



The Eighth Reading. . 

AN acknowledgment, as Has been faid be* 
fore, cannot be made , to him immcr 
diately, who is not a party to the writ of cove- 
pant i but by way of remainder it may be. 

A fine cannot be levied to two men, and to 
their heirs -, for the juftices will not t:ake fuch 
^ fine. But fuch a fine levied b/the king is 
good enough, the juftices will not refufe fuch 
fine ; fo the king's tenant may levy a fine to 
feveral and their heirs, for the king's; benefit, 
3^//. 6. 52. y H.^. 

A fine levied to a corporation aggregate of 
many, is good enough ; for a man may receive 
a fine by attorney -, but not levy a fine by at- 
forpey, by the cxprefs words of the ftatutc of, 
15 Edw. 2. made at Carlifley by which it i^ 
provided, that the parties to the fine fiall appear 
perfonally before the juftices^ that their age, idio- 
cy, brother defeats may be judged of ly them ; and 
you muft know, that all fuch perfons who may 
be grantees, may be conufees. 

If a fine be levied in the King's Bench, it is 
not void, byt vpidable by writ of error. ^6 » 
H. 6.34. ^ 

Note, That by the ftatute, called Mbdm • 
levandi Fines, it is. provided that a fine ought 
to be levied before four juftices in the Bench, 
or in Eyre, aqd by none others ; but now by 
the ftatute of 4 H. 7. cap. 24. a fine levied be-' 
fore the juftices of the Common Pkas is good \ 
(here pught to be onljr two j\iftices, 

,. " ■ ■ If 
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If the king by his letters patent grants to an- 
other conufance of all manner of pleas and ex- 
ecutions thereof; or a grant to bold pleas ^ 6?r. 
yet fuch patentee cannot have conufance, nor 
hold plea of covenant to levy, &?r. 44 £. 3. 37. 

Note, Thar it js faid in our books that if a 
city or a town corporate hav^ ufed, tinie where- 
of the memory of man does not run to the con- 
trary, to hold all manner pf pleas as well 
touching the realty as the perfohalty ; or if a 
?ity or town corporate has any fuch franchife . 
by the king's grant, yet they cannot levy fines. 
'^^ii Brooke fays, that if they have ufed to levy 
fines there, this is wdl enough ; but under 
correftion I cannpt fee, how fuch fines fhould , 
be good, for it is exprefly againft the faid fta- 
tute called Manner of levying Jines^ which pro- 
vides that none fhall be levied but only in the 
Common Pleas, or before juftices of Oyer. 
So that no fine can be levied in any other place, 
unlefs that it is efpecially dope by ftatute, (as 
it feem3 to me) as ^ fine cannot be levied in 
ancient demefne for the caufe aforefaid, and 
bccaufe it is not a court of record. But fines 
}nay be levied within the coynty palatine of 
LancafteTy and within the county palatine of 
Qbefter-f but it \s underftpod that this is by vir- 
tue of diverfe afts of parliament in fuch cafe3 
made and provided : and it may be in any ci- 
ties or towns corporate where they have been 
ufed to leyy fines, if all their yfages and cu- 
ftottis be confirmed by aft of parliament, they 
may levy fines there ; but fuch fine fhall not 
bar arty eftate-tail, nor any ftrangcrs who have 
prf fcnt PI* future right, 
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The Ninth Reading. 

ivu. f.u'W OtE, That it is provided by a fta- 
."^tZv rSl tute made at Curiae isE.J^batif 
fedgment by dfiy cU Weak ov decTcpit man cannot come^ tlm 
Dcdimus po- Ui twojujlices oronejujiice^ {if onebeprefent) to- 
Idlatem. getber with an abbots prioTy or knight ^ have the 
power of going to him and take his ackmw- ^ 
ledgment. 

But it is ufual at this day for a judge, fer- 
jeant, or knight, to take an acknowledgment 
folely by writ of dedimus poteftatem^ the which is 
direftly contrary to the letter of the faid fta- 
tute. For the purview of the faid ftatute is, 
that two iufticcs or one juftice taking with 
them an abbot, prior, or knight, €5?^. 

It feems to mc that if a fine be levied before 
any by virtue of a dedimus poteftatem^ who is 
neither judge, abbot, knight, or ferjeant, that 
it is erroneous, and may be reverted in the 
King's Bench by writ of error ; but it is faid 
in old natura breviumy that a feijeant fwom to 
the king may take an acknowledgment by i^ 
dimus poteftatemy and yet he is not named in 
the ftatute. 

If a knight be created an earl, vet he may 
take an acknowledgment by deimns potejia' 
'tern : but if an abbot be created a bifhop, he 
cannot take an acknowledgment. 

If a fine be levied tbone of the jufticesof 
the Common Pleas, or to a ferjeant of the law, 
or to a knight, and the famje juftice, fei^cant, 
or knight takes the acknowledgment rf the fine, 
this is altogether- void, becaufebeisajudgeiM 
his own caufe, 8 H. 6, by Martyn. 
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If a feqeant has the queen's patent to be the Without a d«* 
chief juftice of the Common Pleas, he may <^'""* P^'®* 
take an acknowledgment before he be fworn, "*'^™* 
without a dedimus poteji^em. 

Note, That it is provided by the ftatute of 
18 £. I. which is called the ftatute definibus^ 
that a fine ought to be levied at leaft befor0 
four juftices of the Bench, or in Eyre : but 
now it is provided by the ftatute 4 H. 7, cap. 
?4. that fines levied before the juftices of the 
Con^mon Pleas fhall be good, fo that if there 
be two juftices, the fine levied before them is 
good ; but if they be all dead except pne, a 
fine levied before him (in my opinion) is not 
good, nor available, but erroneous. 

'the chief juftice of the Common Pleas may 
take an acknowledgment in the country with- 
out any writ of dedimus pot eftatem^ and lb can- 
not the chief juftice of England^ nor any other 
of th^ queen's juftices -, and this feems to be 
by cuftom and ufage : for I do not find any 
^chfpecial authority, giventothe chief juftice 
of the Common Pleas by any ftatute. 

You muft know that the direft order and 
courfe of levying a fine is, firft to fue out a 
writ of covenant or other original writ, and 
then the dedifttus potefiatemy and then tx> make 
the ackaowfedgment, for the dedimiu fotefta^ 
tern rcdtcs the writ cf covenant to be depend* ^ 
ing, and yet it is commonly iifed totaxe the 
^((^owlec^gmetit fhft, and dien purchafe the 
writ of cxivenant with an anddate. 

If the dedimus pQtefiatem be of an earlier date ifou* 
dun the ori^oal writ c£ coi^nant, it is enor. 

If a joftioe takes an ackMwledgn^ent, and 
ificrwao^s die kin^jdies before ^ writ of co^ 
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AcknonjoUdg' vctiant Of dcdimus potejiatem upon the acknow- 
ment joid by ledgmcnt, it is altogether void. So it fliould 
/m/1"'^'' be (as it feems to me) at Common law, if the 
writ of covenant or dedimus potejiatem had been 
fued, and an acknowledgment taken, and after- 
wards the king dies, that fuch acknowledg- 
ment ftiould not be received ; but now at this 
day, it is otherwife ; for now a writ does not 
abate by the death of the king, (fee Stat, i 
Jn. c.Z.f. 5.) but in the fame cafe if the 
kmg's filver had been entered upon the back of 
the acknowledgment, then the death of the 
king, nor the death of the conufor, nor of 
the comJfee fhall make the acknowledgment 
void : but if the king's filver be entered, the' 
it be not certified in the life-time of the conu- 
for, this is good enough; as. if a fine be ac- 
knowledged before a judge and the conufor 
dies, this may be inroUed afterwards. 

If the judge takes the acknowledgment, and 
dies, a Certiorari Ihall be awarded to his exe- 
cutors to certify the acknowledgment, Fitz, 
Abr. 147. 

The Tenth Reading. 

AN D it is to be known, that if the jufticcs 
accept a fine without any original writ, 
this fine is. not void, but voidable by error in 
the King's. Bench, for it is not coram mnjudict^ 
^ inafmuch as the jpftices have power of the mat- 
ter, though they proceeded in itvotrfB or dim. 
So it is ia an original writ, if the plaintiff be 
withdrawn, apd a retraxit entered, and after- 
wards the parries agree in court in natunc of a 
fine, and ihe court «:i:^ts it, it is error j for 

the 
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the original is determined, and the parties 
have no day in court, 'i'] AJf. p. 17. Bro, Ahr. 
Tit. Fines, 82 *. 

In a writ of annuity, the defendant may le- 
vy a fine to the plaintiff; fo in a writ of rar 
tionahilibus divijis. If a filhery or other thing 
be leafed by the demifors to one of the parties 
in confideration thereof, that party may levy 
a fine of an annual rent to the other for the faid 
fiftiery, and this fine is good enough and re- 
ceivable. In a writ of Msfhe^ the defendant 
may acknowledge the acquittal by fine. 20 H. 
6. 3. tf. 

In Warrantia cbartdy to warrant on^ acTBy the 
defendant may acknowledge all the right that 
he has in this acre to the plaintiff, and the fine 
is well enough receivable : So if at this day the 
defendant would levy a fine of the fame acre, 
and of another acre, the fine is not good for 
the other acre, for it is not coraprifed in the 
original. 20 H. 6. 3. tf. 

• By this pajfage tny lord Coke fiems to think^ it had in 
tdl agtibten the lanu of this realrri, that a Jine could not be 
levied ^without an original *writ» Whereas in Ealler term: 
21 Edw. 4. In the abbot of Merton'i cafe, Tremayle faid 
" Itbiuk a fine may be levied twit bout an original ; a fine is 
nothing more than a covenant between the parties, and re- 
corded by thejufticesi and if it be before jufiices of record, 
the forties being frefent, it feems good, for the writ is fued 
ofdy to the intent to make the parties appear, and if they are 
frefentandwill appear gtatis,it is not necejfary to have a writ^ 
buttbef may make a final covenant by record of the jufiices* 
And a fine is but a covenant of record. Tear book Pafchse 
anno xxiE. iiii. fol. 4. N**. 8. Brigges and Bryan feem to 
be of the fame mind, ibid. Mich. ziB. 4. fol.6o.N°, 32- 
ibid. fol. 6z.** Mad. dijfert. concerning ancient charters and 
inftrumnts prefixed to his Fonn, /^ngllcan. xviii. 

In 
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254 T^enih heading on Pinei. 

In an attaint upon a writ of Ayelz, fine ittay 
be levied; fo in a quod permiUat of a way, a 
fine may be levied thereof. 

In ancient time in quare impedit^ a fine might 
have been levied of an advowfon ; but at this 
day fuch- fine is not receivable, becaufe it is 
but a perfonal aftion. But in the time of king 
Henry the Thirds fines were wont to be levied 
in fuch perfonal aftions ; but in a writ of mefney 
loarranlia cbarta^ quern redditum reddity per 
qua fervttia^ quid juris clamat^ a fine may be 
levied of lands comprifed within the writ -, and 
yet no land is demanded, or ftiall be recovered 
Maxim. in them. But as Statbam fays, in all writs 
wherein land is demanded, or upon other writ^ 
which charges land ; a fine may be levied of 
the land comprifed in the writ. 

In times paft fines were as ufually levied 
upon a writ of Warrantia chart a^ as now they 
are upon a writ of covenant : but in all a6tions 
wherein land is demanded not to be charged, 
a fine cannot be levied, and in perfonal adions 
a fine may be levied. In an aflife de darreiri 
prefentmeniy the plaintifi^ acknowledges the ad* 
vowfon, whereby the wife grants an annuity. 

The Eleventh Reading, 

IF a Precipe be brought againft tenant for 
life, and upon his default, he in reverfion 
is received, he in reverfion may lev)ra fine to 
the demandant of this reverfion, and yet no 
writ is depending between them. i8 £.2. 82. - 
21 £.4. 5. The fame law of vouching and 
praying in aid 5 H. 8. /• 

A fine 
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Aline may be levied of a free Jheep-foldy as Of wb^n 
of a thing in grofs, and it ftiall be received. ^^^^gf^M 

fticepfold. 

A fine may be levied of every thing whereof Qf^^ ^^. 
a precipe quod reddat lies, and a fine may be nx;htriof u 
levied of fome things whereof no precipe lies : Precipe lies. 
as a fine may be levied of a pafture for two 
oxen, for of this a precipe quod reddat lies. 4 E. 
4. 2. 27 H. 8. 12. 

A fine may be levied of common of pafture, Ofcommn of 
and yet no precipe lies thereof. 4 £. 4. 2. t^fii^re, 
VjH. 8. 12. ^ 

A fine may be levied of a Corody, for o&Ofa Corodf. 
thi^ lies nuper obiii. 17 £. 2. 10. -^ 11. 4 
£. 4. 2. 

^ A fine may be levied of an oflice, and yet, Ofanoffia. 
no precipe lies thereof, nor an aflife at the Com- 
mon law, \mt only z quod permit tat. yH.6.8. 

A fine may be levied of the cuftody of a 
foreft, for thereof lits a precipe. 27 H. 8. 12. 

A fine may be levied of ah annuity, and yet 
it is a perfonal thing. 1 1 //. 4* 

See 13 E. 3. Tit. Fines, 68. Covenant was Ofamarht. 
brought of a market, and Keles would have 
drawn thetoncord, hut the court would wt al- 
low ity for a precipe does not lie thereof; and 
yet a fine may be levied QfzBoyleryy and yet 
po precipe lies thereof. 1 9 Jf. 12, 
\ A fine hiey be levied of a yrty in quod per- of a wa^. 
fii^ttaty knd yet no precipe lies thereof. 2 £• 3. 1 3. 

\A fine may be levied of a rent newly ere- q^. ^ ^^^^ 
atcdl, aiid yet no precipe liesjthereof ; and yet 
fertifc opinions are to the contrary. 10 £. 4. 
but afterwards in 22 £.4. it i« adjudged. i^E. 
3. Tit. Jhh ig. 

A fine 
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Ofafijhery. A fiile may be levied of two pools and fiflid*- 

ries, in the water of t). i E. 3. 4. a. 
Writ of cove- If a wrft of Covenant be brought of a manor 
«tf»/w//^tf« excepting an houfe, and thereofa fine is levied 
X'^/fwrw/vI-^^*^ yetthehoufe fliallnot 

*9ttt exception, p^s, becaufc it was not contained in the writ. 

38 E. 3. 17. 

For things not So if quod permit tat be brought of a way, 

tomfrifed in and the defendant levies a fine of the way, and 

the ivrit of g^j^Q q£ ^ j^ji^ ^^^ ^f pafture, not comprifed 

covenant. j^ ^^^ ^^-^^^ j^ j^ adjudged that the fuit is void, 

. for all the things not comprifed in the writ or 

"* covenant, and yet in former times fuch fines 

have been received. 2 E. 3. 1 9. 1.9 -£/ 3. 

Note^ That it is faid in our books, that if 
the fine be levied of anything, which is no? 
comprifed in the writ of covenant, or other ori- 
ginal, or which does not iflue out of the fame 
thing, contained in the writ of covenant or 
other original, that the fine for fuch thing as is 
not exprefled in the writ of covenant^ is void* 
And therefore if land be only contained in the 
writ of covenant, the grant and render may be 
of a rent ifluing out of land contained in the 
fine. 19 £. 3. Bro. Abr. Tit. Grants, 90. but 
fee there for the fame cafe in 9 E. 4. adjudged 
that a writ of covenant was brought of five 
fliillings rent, and the fine was levied of an 
annuity. 

But it is adjudged in our books, that where 
one Ritcbe brought an affife of darreinprefinPr 
ment^ againft a prior, who came into court, 
and levied a fine and releafe of the adyowfoa 
to the plaintiff, whereby the faid, Ritche hf af- 
fcnt of the ordinary granted an annuity to the 
faid prior, and his fucceffors for ever; toben- 
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eei^eJiy the hands rf the patfon of thechur€b^ 
whoever be Jhall be ; and it was adjudged a good 
grant, and yet the ahnuity was not contained 
in the writ of covenant, nor iffuing out of the 
thing contained in the writ. 31 £• 3. Bro. Tit^ 
Fines, 96. 

The Twelfth Reading. 

AN D it is to be known that every Pre- What ^tvtiti 
cipe ought to be brought in a town, or may b^ brought 
in a place known out of the town, dnd not in '»^'^'^»^'' 
an hamlet. But yet a writ of Dower and Af Zdt^^\l 
fife lies in an hamlet ^ for in JJftfe the plaintiff ^ hamUt, 
Recovers by view of the jurors, and in Dower 
the demand is not certain, but reafonable dower^ . 
&c. yet a writ of wafte lies in an hamlet. 7 //. 
I 4' 8. 4. anti Hanck there faid, if the place in 
j >¥hich the writ was brought is a manor, or fuch 
I place, the writ was well enough brought* 
j All perfonal aftions ought to be brought ill 
to hamlet. 

Nvte^ that it is faid in 2 H. $. .7* 8. That a 
fine cannot be levied in an hamlet, and if the 
juftices arie apprifed thereof they will riot re- 
ceive fuch fine. But fee Bro. Abr. Tit, Fines, 
7i' 7 £. 6. where it was agreed by all the ju^ 
fticcs that a fine and writ of Dower might be 
brought in an hamlet; and fo faid in 38 iF/. 3. 
20. by Thorpe, that he had feen a fine levied in 
an hamlet. But Hale faid in 1 H. 8. 9. a. 
That if a fine be levied in yf. B. and C. and 
neither of them is a town or hamlet, but cer- 
tain manfions or houfes, if this be accepted, It 
is good. 

$ Affifc 



F 



258 Twelfth Reading on Tines ^ 

Aflife brought in New FoTeJl is good, and 
yet it is no town, or hamlet. 1 8 Lib. Aff. 30. 

And yet fee in 1 1 £. 4. 5 1 . that in a fcire facias 
to execute a fine levied of lands in D. the tenant 
Ihall not fay, that there is no fuch town, for 
then the fine would be avoided by fuch plea, 
which affirms, as it feems to me, the opinion 
before in 2 H. 5. 7. 8. that fuch fine is not re- 
ceivable, if the juftices are* apprifed that the 
place is but an hamlet. But yet if fuch fine is 
accepted, it is good enough and (hall not be 
avoided by fuch plea, for the party and all thofc 
who come in under him, are cftopped to iay 
that it is no town. 

But it is laid in 8 E. 4* 6. That a fcin facias 
may be .brought in an hamlet. 

A fine may be levied of a caftle, or of a ma- 
nor, without exprefllng in what town or 
hamlet. 

It is faid in our books, that at Common law 
before the ftat. of W. 2. JVbereas oftbofe things 
which are recorded^ ^c. that if a fine executory 
was not executed, that the party (hall not have . 
a writ definefraSlo in the which the plaintiffrc- 
covers only damages; but under correftion, be- 
fore the faid ftat. of fF. 2. the conufec might 
have entered upon the conufor and his heirs, 
for thefaid ftat. does not give any entry to the 
Gonufee or his heirs. , 

If a fine be levied of lands in tail, the re- 
mainder in tail, the remainder in fee, and af- 
terwards the fine is put in the treafury, and af- 
terwards the tenant in tail dies without iffuci 
and afterwards he in remainder removes the 
fine into chancery, and from the chancery into 
the Common Pleas by Minimus to have exe- 

cution 
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t:ud(m of the faid fine, arid before execution 
fucd out, he in remaiiider dies without iflue, 
he in the laft remainder (hall not have 2.fcire 
facias to have execution without a new com- 
mand : but in the fame cafe, if he in remain- 
der in tail had had iifue, and had died before 
execution fued out^ yet his iflue nriight have a 
fcire facias without a new command. 

He to ^hom a remainder was made by finfe^ 
fued out an habere facias feijinam to the Iheriffi 
and the (hcriff returned that he could ftot make 
execution by reafdn of refiftance ; and it was 
adjudged that his return was wrongs and the 
IhcrifF was amerced 20 marks. 

It is faid in i E. 4. 6. that of a fine levied 
before time of memory, a man fliall not have 
6 fcire facias at this day for execution thereof. 

A fine executory may be executed before Executory. 
the fine is engrofled j before the indentures of 
the fine made and delivered to the parties. 

The ThirteehtK Reading. 

IT feems. to rhe, that beforei the fine be th^ chtrotrather 
grofled that the rectdrd of the fine i^^W kelps the fines. 
remain with the chirographer -, and this is the 
reafon why a fine cannot be levied ih the king's 
bench^ becaiife there is no chirographer -, and 
fo, for the fame reafon the record of the fine 
fliall not be renH>ved by writ of err or ^ but only 
a tr^nsfcript of the fine, and this appears 
plainly in ouf books. 

It appears alfo ih our books, that imme- when they 
diately ^ter the fine is engrofled it is to be {tntjhalibejent 
into the "treafury. 17 £.3. intothetrea- 

S 2 Before •^''^* 
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Cuftos Brc- Before the ftat. of 5 E. 4. c. 14. The Cujlos 
vium. Brevium had nothing to do with fines -, but 

now it is given by the faid ftat. that the chief 
clerk*of the* Conimon Pleas who is the Cuftos. 
Breviumj (hall keep a record viz, the note of 
the fine, or fine ; that if the notes in the care 
of the chirographer, or the notes of the fine 
be.imbeziled f^r. that a man (hall have re- 
courfe to the faid roll for execution, G?r. upon 
which it appears clearly, that the record re- 
mains with the chirographer if it be not im- 
beziled, is fufficient for fuing out execution. 
OrJer ff ixe- Then whcn the fine is engrofled, and put in 
lution upon a the tTcafury, he who would have executioh 
fineinthetrea- fued, ought to remove it out of the treafury 
/"O'- by Certiorari direded to the treafurer and 

chancellor of the Exchequer, into the Chan* 
eery, and from the chancery fcnt into the 
bank by a Mittimus ; and then from hence the 
conufee, or his heirs, or he in remainder (as the 
cafe is) (hall fue execution by fcire facias. 

It is faid in our books, that ,becau(e the 
fcire facias i(rues out of the record of the fine, 
that it ought to agree with the fine in every 
point. 4 H. 7. 7. 

And yet if the town be omitted in the fine, 
xht fcire facias ought to exprefs it, and fo in 
this cafe xht fcire facias will vary from the fine. 
38 £.3. 19. 

So it is faid in fome books, that if a fine be 
levied in an hamlet, tht fcire facias ought to hp 
brought in a town. 4£. 3. 14. 38 £• 3. 19. 
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FourteeHfh Reading on Fines. 26,1,^ 
The Fourteenth Reading. 

BY the order of the Common law, if a^fine ^heytar mnd 
had been levied >r conufans de ^rcit come'^^y '^^^^^^^^^^ 
ceo que il ad defon done^ and the conufee had maTelfs'clahg 
granted and rendered the tenements to the co- is of the fine 
nufor in fee, fo that the conufor continued al- te^ttd, and 
ways in poffeflion without any tranfmutation, ''^'.^-^'^^/'**' 
and the year and day pafles, yet he who had ^*''^^ ''"'^^ 
right, yras not bound by the order of the Com- 
mon law, as is held by the better opinion in 
7 £. 3. the law is the fame; as there faid of a 
wri/ e?/r/^i/, that if a judgment be given, and 
no execution fued, that there is no occafion 
for him who has right, to make entry or claim^ 
and fuch opinion is affirmed in PL Com, 357. 

But it feems to me, that by the order of the 
Common law, if a fine had been levied upon 
grant and render^ or other fine executory, and 
he who had right, did not enter, or make his 
claim within the year and day after the fine le- 
vied, though execution was not fued, that all 
ftrangers were barred ; as well upon a fine ex- 
ecuted, as upon a fine executory, and execu- 
tion fued. And that for two caufes ; one be- 
caufe the day and year fliall be accounted from 
levying the fine, and not after execution fued ; 
for if a fine had been levied in Mich, term, 
and execution fued out in UiU term, the year 
and day Ihall be accounted from levying the 
fine, and not from the execution fued out. For 
mittimus that execution he fued after the year, 
after the fine levied, he who had right fhall 
not have a year and day after the execution 
fued out. Another reafon is, becaufe, that 
S3 the 
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the caufe wherefore a fine is a final bar to all 
ftrangers, is not by the tranftnutation of poft 
feflion, and the notice which ntiay come there- 
by, but in the folemnity which is in the king's 
court upon levying a fine, made it to be a good 
bar to all ftrangers. For it is to be intended, 
that the ftrangers would have fooner notice of 
the fine with fuch folemnity levied openly in 
the king's court, than of an execution had, 
which may be made privately, &?r, and of fuch 
opinion are two books. 4 E. 4. 46. iiR.2. 
' and note, tHat it is faid in the end of our fta- 
tute. Let fines which are to h levied in our 
court he publicly andfokmnly read, and that flea- 
dings in the mean time 'ceajfe, and let this be dm 
fwice a week. 

The law is the fame in a writ of right, the 
year and day (hall be accounted from the judg- 
ment given, and not from the execution fued 
out. And the reafon, that in a writ of right ^ 
judgment fhall be final, was for the trial by 
grand aflife, or by battail, which trial is puhr 
fie, famous, and notorious •, but when judg- 
ment after iffue joined, had been given by de- 
fault, proclamations in fuch cafe ufed to be 
made before judgment, whereby men might 
have greater notice. But if judgment had 
been given upon default, and not after iffue 
joined, it would not have been a bar to ftran- 
gers by the Common law. 7 //. 4. 

In a writ of, right, at the Common law, if 
■ the tenant had vouched, and the grand affifc 
paffed for the demandant, for which the de- 
mandant had judgment againft the tenant, and 
the tenant over againft the vouchee, in this 
^afe of lands recovered againft the tenant, he 
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who has right, ought to put|in his claim, or 
niake his entry within the year and day after 
judgment. 26//. 8. 10 H. 6. But of lands 
recovered in value, there is no occafion to 
make a claim, neither after judgment, nor af- 
ter execution •, ihe reafon is evident. 

The Fifteenth Reading* | 

IF a difleifor is diffeifcd, an4 the^ fecond dif- E„fry recked, 
feifor levies a fine, and within the year the after it iMd$ 
firft difleifor puts in his claim, but the difleifee ^"^""^^^ 
neither enters nw claims, the year and day 
pafles, now the difleifee is barred ; but if the 
firft difleifor enters by reafon of his claim made 
within the year and day, now the fine is avoi-. 
ded, and the firfl: difleifee may enter upon 
him, ig E. 2. Fitz, Abr. Tit. Continual claim. 

The law is the fame if a difleifor had made 
feofiinent in fee upon condition, and the 
feoffor had levied a fine and the year and day 
had pafled, now the diflfeifee is barred ; but if 
the feoflTor enters for the condition broken, now 
the diflfeifee may enter upon him, PL Covh .41 

SioweVs cafe, 353. | 

If a difleifor of two acres levies a fine of 
both, the difleifee may enter into one acre on- 
ly, and this fliall not be an entry into both, 
tiiough they be in the feifin of one and the fame 
perfoh, and of one and tlie fame tide. So if a 
man makes a leafe for life of two acres upon 
condition, and afterwards the condition is 
broke, the Idlbr may enter into one acre only, 
and waive the benefit of the other acre, and 
yet the condition is entire 5 hy Cottefmore. i H^ 
6. 4/ 

S4 .If 
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If adiffeifor makes feveral leafcs for life, or 
feoffments in fee of diverfe parcels, if the dif- 
feifce enters upon the diffeilor in name of the 
whole, or upon one leffee or feoffee in name 
of the whole, this (hall not divefl the freehold, 
which is in the other perfon •, though it is all 
of one and the fame title. But if difleifor be 
of 3 acres, and leafes one of them to J. S. for 
years, and another to J. N. for life, and the 
third he retains in his poffeffion, and the dif- 
feifee enters upon the dilTeifor in name of the 
whole i this fhall veil in him, as well the acre 
as was in leafe for years, as the acre which was 
in the fcifin of the dilTeifor ; and the reafon of 
this diverfity is, becaufe every entry ought tcf 
purfue the nature of his aftion j and as the dif- 
feifee ought to have feveral Precipes againft 
feveral tenants of the freehold, fo he ought to 
make feveral entries, 

If two men diffeife me of two feveral acres, 
feverally, now the entry upon one, cannot be 
the entry upon the other j but if the one dif- 
feife the other, fo that all cotnes into one hand, 
there the entry into one acre, in name of both, 
is an entry into both -, for he may have a Pr^ 
(ipe. 9 H. 7. 25. 

But if I enfeoff one upon condition of an 
acre, and after I enfeoff him of another acr6 
upon condition, and afterwards both the conr 
ditions are broken, if the feoffor enters into 
one acre, in name of both, this Ihall not vcft 
both in him ', for by one title the feoffor could 
not have an aftion, and always an entry ought 
to purfue his adtion. 

If I bp diffeifed of two acres which lie feve- 
faUy, and ^re ixi feveral places, or towns 5 if I 

enter 



J 



r 



Sixteenth Reading on Fines. 265 

enter generally into one acre, it is not an entry 
into both. The Jaw is the fame in all cafes, 
when the freehold is out of a perfon, if the 
diffeifee enters generally into one parcel, this 
fliall not recontinue both •, for it may be, that 
the diffeifor, or the feoffee hath warranty, 
^d therefore the general entry into one parcel 
Ihall not defeat both. But if a man be feifed 
of loop acres in fee, and dies feifed, leaving 
iffue a fon and a daughter by one venter, and 
a fon by another ventfer, and the eldeft fon en-p 
ters into one acre generally, this fhall caufe 
foffejjio fratris in all 5 for the whole freehold in 
law was in hin> before^ and no freehold veils 
out of any perfon in prejudice ot him, by his 
warranty,, orptherwife; 21 //. 7. 33, 

The Sixteenth Reading, 

CONTINUAL claim made out of the j^^^? an 
land, when the party may enter without ^ft^ti fiaU 
fear of death, or battery, is void ; alfo conti- 'vefthyaniti' 
nual claim fhall not avail the party, when his ^^"*^ 
entry is not lawful, unlefs it be in fpecial cafes. 
As if the diffeifee dared not enter without fear 
of death, or battery, and he comes within 
view of the lapd, and claims the knd, the 
claim is void 5 and yet livery may be of the 
land within the view, but nothing Ihall pafs 
till the feoffee enters. 

It is faid in our books, that if the diffeifee 
dare not enter into the land for fear of death, 
or battery, yet he ought to come within the 
V view of the fame land, or ptherwife his claim 
fcall not avail him •, and iffue hath been taken ^ 
W fuch c^e if he was within the view, or not, 

yet 
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yet Littleton faid, that he ought to go as near 
to the land as he dares. 38 /^//. 23. is that 
if the difleifee dares not enter, claim made 
among his neighbours is good enough •, but it 
is there faid, that livery may be made within 
the view, as well as a continual claim. 

If the difleifee makes continual claim, and 
notwithftanding this the difleifor dies, his heif 
within age, and the king, after office, feifes 
the ward of the land, the difleifee cannot en-r 
ter ; but yet the opinion of one of the juftices 
was, that to avoid the difcent, the difleifee 
may make continual claim, ^u^ere. 

Tenant for life is difleifed, a collateral an-> 
cefl:or of him in reverfion releafed to the diflei- 
for with warranty, he in reverfion came to the 
land, and there he claimed his reverfion to 
avoid the warranty \ this claim fliall not avail 
him. The law is the fame (as it feems) if leflee 
for yeacs be oufted, and he in the reverfion 
is diflfeifed, the leflbr cannot make continual 
claim, becaufe every continual claim ought to 
countervail in law an entry, and becaufe his en-, 
try is not lawftil, his claim is not good. Tet qu^e^ 

The Seventeenth Reading, 

mere An ^Tp HERE IS a diveifity between eifatc^ 

efiatejhalili X which pafs by livery, and efliates which 

defeated nmth. pajfe folely by grant ; for eftates which pafe by 

''da^and "^^^ cannot be defeated without entry, or 

fwh^renot. claim ; but otherwife of eflrates which pafs by 

grant only ; and therefore if a man made % 

leofFment in fee,gift in tail, or leafe for liffe upon 

cottdirion, that if the leflee did fuch an aft, 

that dien his eftate (hould ceafe, though tht 
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feofFee, donee, or leflee fliould do fiich aft, 
yet his eftate ftiall not be defeated, before an 
ientry. But if a man granted a rent, advowr 
fon, common, o^ the like^ which lie in grant, 
in fee, in tail, or for life upon condition, that 
if the grantee, dqnee, or tenant for life did 
fuch an aft, that then his eftate fliould ceafe, 
pr fliould be void, in fuch cafe by the aft 
done, the eftate is defeated, before any claim. 

And as to eftat^i, which pafs by livery, 
there is alfo a difference when the feoffor, do- 
nor, or leflbr may enter ; for there he fliall 
have nothing before his ^ntry, as in the cafe 
before •, but when the leflbr, donor, or feoffor 
cannot enter, thfere the law will adjudge the 
eftate in him again without any claim ; and 
therefore if a man makes a leafe for five years, 
upon condition, that if the leflfee ftiall pay 10/. 
to the leflbr, within the firft two years, that then 
he fliall have it in fee, and afterwards the leflee 
does not pay within the two years, now the fee 
and freehold fliall reveft in the feoffor, before 
any claim ; and this is the opinion of Mr. Little- 
ton ; fo for the fame caufe, if a man makes a 
feoffment in fee upon a collateral condition, 
and the feoffee leafes it again to the feoffor for 
years, and afterwards the condition is broke, 
now the fee and freehold fliall reveft in the feof- 
for without any claim. 36 £.3. 

And as to eftates which pafs by gtant, there 
is alfo a diverfity, when the condition annexed 
to fuch *ftates is, that the eftate flhiall be V(»d, 
and when the condition ii upon condition) that 
Ac grantee fhall do or fliall not do fuch ad; and 
therefore if a man grants an advowfbn in fee 
Vpon condition j that if the grantee fliall not do 
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fuch aft that then die eftate (hall be void, 
and afterwards the grantee does not do the aft, 
now the fee and freehold fhall be in the gran- 
tor withput any claim, but if a man grants an 
advowfon upon condition that the grantee fhall 
, pay to the grantor 20 /. at fuch a reaft, now if 
the grantee dpes not pay the money according- 
ly, yet the eftate is not void before claim madej 
but of things lying in grant, there is another 
diverfity \ for of things newly created, though 
the condition be not, that then the eftate (hall 
be void, but only upon condition, that he 
fhall do, or not do fuch an aft, yet the eftate 
fliall be void before any claim ; and therefore 
if a man grants a rent newly created upon con- 
dition, that the grantee fhall pay zo/. at fuch 
afeaft, and afterwards the grantee does not. 
pay the money at the faid feaft, the, eftate fhall 
be defeated without any claim. 

The Eighteenth Reading. 

Tbireafom Hp H E mjfchief, error, and mifcdnftruc- 
for making X tion of Uw, before the making of this fla- 
thisftatute. tutewasfuch, that when a man had been law- 
fully feized of lands in fee, and had levied a 
fine to a ftranger fur conufans de droit com 
. €60 que il ad defon done^ (for upon no other fine 
can a grant' andrender.be made) and the co- 
• nufee had granted, and rendered the fame land 
back again, to the conufor in fee-tail, for life, 
or for years, the heirs of the conufor, be- 
, caufe the fine was to their prejudice, were fuf- 
fered and permitted to have^--^ what before 
the fine was levied, and at the tim^ of levying 
. the fine, and all times fince, their anceftor was 
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fcizcd; and fo by the fuSerance and allow- 
ance of the then juftices, fuch fines were avoi- 
ded. 13 £.3. 

So where tenant in fee had accepted an 
eftate by fine from him, -that had nothing for 
life, or in tail, fo that by law the conufce * 
and his heirs are concluded, and eilopped for 
ever to claim other eftate ; yet before the ma- 
king of this ftatute, the faid averment was re- 
ceived in avoidance of fuch fines, and for 
thofe two caufes, and in affirmance of and for 
itftoring the ancient Common law of England^ 
this ftatute was made. 

But it feems to me, that the firft of the faid 
two errors, or mifconftrudions of the law, per- 
mitted and fuffered before this ftatute was 
made, was too abfurd, and manifeftly contrary 
in itfelf •, for the heir of the conulor endea- 
voured, by fuch averment, to avoid the par- 
ticular eftate retaken by his anceftor by the 
render; becaufe he, that rendered, had no- 
thing, it feems to me, that in endeavouring to 
gam the fee-fimple, he lofes not only the fee- 
fimple, but alfo the eftate for life, or other 
particular eftate, which was rendered; for 
thojjgh the render was void, as then minus jufie 
was allowed, yet the fine y«r conufans de droit 
€meceo que il ad^ Csfr. was good, and then the 
faid fine being good (for the imperfedt or in- 
efficient render cannot impeach it) and die 
render being void, the recognifee (hall retain 
Ac land, and the heir of the recognifor is ut- 
terly barred for ever ; 'and therefore the words 
of this ftatute are true, viz. that fuch aver- 
ments were contra leges et confuetudines regni no- 
^ri antifuit. ufitat. (againft the laws and cu- 
ftoms of our kingdom anciently ufcd) and 
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thcfe ("as it feenis to me) were the caufes o^ 
this ftatute. 

The Nineteenth Reading. 

TH E Grammarians fay, T!hat an heir isjH 
called from adh^ingy becaufe^ as t bey fay ^ 
be^ who is heir^ adheres^ that is, is next to himj 
wbofe heir be is. 

Others fuppofe that this word Heir is de- 
rived from hero ; mafter becaufe he is the owner of 
inheritances'^ which belong to him. . 

Alfo fome fay that Inheritance is derived 
from an heir, yet in our law he is called ak 
heir from inheritance^ and {o the makers of 
this ftatute underftood it. 

BraSon fays, That an inheritance is a fucaf 
Jion to an univerfal right which the deceafedan- 
£ eft or body be it from vjhatever caufe of acqutfi- 
iion or fucceffion it may^ with feijfn or withouti 
as if he wasfeifedat any time in Hs^ life of the 
feifiny or at his deathy that is to fay ^ on the day 
be died. 
Where one Though this ftatute faith, that the parties 

fifollawnd a to the fines and their heirs (hall not have aver- 
Jau levied by ment againft fines levied, ' iSc. viz. that they, 
buottcefior. qj. ^{^^^ anccftors were feifed, fs?r. yet our 
books do adjudge, that againft a fine levied 
by my father, I fliall fay, that before the fine, 
and at the time of the fine, and fince, I my- 
felf was feifed, and fo avoid the fine ; for as I 
have feid before in this cafe, I am not heir to • 
my father -, for he is callid heir frdm inberitamii 
and I do not claim this land by inheritance. 

The law is the fame, if there be grandfa- 
ther, father, and fon, and the fon might fay, 
4 agaiflA 
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againft the fine levied by the grandfather, that, 
before the fine, and at the time, and fince die 
time of the fine, his father was feized. 

The ftatute of 4 /f. 7. r. 24. fays, that im- 
mediately after the fine levied by any perfon, 
and proclamation pafled the conufors and their 
heirs are barred ; yet if the father difleife his 
fon, and levy a fine, and proclamation pafles, 
^d the father dies within the five years, the fon 
is not barred *, for he is not heir to his father, 
as to this land \ for he is called heir from inbe^ 
ritarice. 

So the ftatute offT.z. fays. If the iifmifftm 
was made by the demandant^ or bis dnceftoTj and 
a view /ball not he granted^ f^c. yet in Ci» in 
vitd^ brought by the hpir, of the alienation of 
his father, the tenant had the view ; fop he 
does not claim the land, as heir to the father, 
but as heir to the mother, and {obe is called 
heir from inheritance. 

If there be father and fon, and the father 
levies a fine of the manor of D. and after- 
wards purchafes the manor, and the conufee 
enters, and after the father dies 5 now (as it 
fcems to me) the fon Ihall be barred. But (as 
it feems to me) it is good to fee the manner 
and form of pleading fuch cafe. 

If in the fame cafe the fon brings any adion 
anceftrcl, and as heir, and the fine be pleaded 
in bar, the fon cannot fay that the parties to the 
fine bad nothings but if the fon enter and be 
oufted, and brings affife, and the tenant pleads, 
that the father ot the plaintiff was feifed in fee, 
and fo feifed levied a fine, fcfr. the fon may 
fiy, that the panics to the fine bad nothings' but 
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fuch a ore whofe eftate he hath. By this way 
the plaint fhall be tried, and tBerefore the 
fure way for the tenant in fuch cafe to plead, is 
to Ihew all the fpecial matter, how his fathef 
levied the fine^ and after p'urchafed the land, 
for be the fine executory, or executed, the find 
0iall bar his heir, as it feems to me. 

The Twentieth Readjbg- 
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AVERMENT. 

AGAINST a 6sit fur conufans de Jroii 
tantum^ et fur grante et rendery and 
againft a fine fur ReUafcy levied to the tenant 
in tail, or by tenant in tail, the iffues may aver 
continuance oi the poiTeflion in their anceftor^ 
^rVr/ a fint, p^j.^ although the ftatute de donis conditiondli- 
nubtnmt. ^ ^^ ^^^ ij £• I. and our ftatute made 
27 jB. I. yet it was not the intention of this 
ftatute to take away the liberty and benefit of' 
the ifliie in tail, which the ftatute de donis cotir 
ditionaUbus had given to them •, for it appears, 
that the intention of the makers of this ftatute 
was to reform fuch averments, which were 
againji the laws and cuftoms of England anciently 
f^edy and not .to take away fuch lawful aver- 
ments, which by the ftatute de donis conditio-; 
nalibus were given to the tenant in tail, but 
againft a fine fur conufans de droit come ceo^ &(* 
to which the anceftor in tail is a party, the if- 
fue in tail Ihall have averment of continuance 
of poflcflTion in his anceftor agiunft the fine in 
fome cafes, and in fomc not, and therefore I 
have taken this diverfity, againft a fine levied 
by tenant in tail fur conufance de droit come cta^ 
(^c. the iffue in tail (hall have rio averment ctf' 
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Cbntmuance df pofleflion \ butif a fineybr iiM^ 
fmrce dt droit tome ceo^ iSc. be levied to the te* 
HAnt in tail, this fhall not conclude the iflUe 
fas diverfe books fay^ to have continuance of 
pofleifion. 

The Twerity.firft Reading* 

E S T O P P £ L; 

j F there be lord and tenant by knight's lef* 
A vice, and a feahger levies a fine to the te- 
nant in tail, to hold to him and his heirs ; iil 
this cafe, Htrkfaid that the lord fliall be con- 
duded 5 becaufe he is riot a mcer ftranger^ but 
is privy in law. But this is not law, (^ it 
feenls to me) for no man fliall be eftopped^ 
but only parties and privies in blood, as heirs^ 
or privies in cftate, as thofe who have derived 
any dftatc fitom under the eftate 6f him that 
is efljOpped \ for privies in law, as the lord is^ 
(hall not be eftopped, having regard to his- 
feigiiory ; for in refpeA of this he i6 wholly a 
ftranger ; for he does not claim the land, but 
a thing, out of the land. 

But if there be lord tod tenant, and the tc- 
naiit accepts a fine bf a ftranger for life, or iit 
tail, and afterwards dies without heir ; noW thtf 
lord fliall be condluded (a§ it feems to the) for 
how he claims an eftate in the land undef thfc 
cftate of the tcnarit who was concluded. 

And note^ that as well he who clainw in eftatei 
in the poft (hall be concluded j as he who Claim J 
the land in the fef^ if he claims the eftate in 
the faiha things upon which the conclufion is 
made ; as if a woman be feifcd of land in ice^, 
T . wa& 
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and beeftop|>ed» attllafcertrardslfaetalcKhuf-^ 
band, and has iflut, ht ihall be eftopped alfo. 
4lf* 8. ^.33. Bro.Mr,Tit.¥vtits^ 73. 21 E. 

Eftoppcl is reciprocal of both fides 5 for he, 

that Ihall not be concluded by a record, or 

other matter of eftoppel, fliall not conclude 

another by it ; and yet in our books the king 

eftops the fucccflbr from faying, that M had 

npthing in the land,, by reafoa ths^t M. held of 

the king, and levied a fioe to his predeceflor 

fur conufans de droU^ come cto que il nd^efin 

donsy and though the king was a ftranger to it 

and had nothing but die fe^nory out 1^ the 

land, yet the king took advantage of dii$ 

eftoppel. ^^i the reafon of this cafe, for diis 

feems to be the prerogative of >the kiag, of 

which I ihall not fpeak ; but otherwife it is ia 

the cafe of a common peribn, as 2z E. 3* 17* 

^ and 40 £. 3. 30. are agreed, fee 41 £• 3. by 

Finchj that a ftranger Ihall be concluded by a 

fine levied fur cenufdns de droiiy ^0ne cid fue il 

ad de fon done. 
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The Twcnty-fecond Reading. 

AVOIDANCfe of the FINE. 
T is to be known that it is faid in one 
_ book, that a fine may be avoided in 
two manners, viz. either to fay, that the 
farties to the fine^ nor any of them^ at the 
time of levying the fine had nothing \ nor b^d, 
fitber of them any things 6?r. but one J. S» 
wbofe ejlate be has ; or to confefs and to avoid 
the finej as to fay, that J. 5. was fcifed, till 
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by the conufor difleifcd, who levied the fine^ 
viz. that 7. Si entered, who enfeoffed him. 
^ H. y. 9. upon Formedon of a gift in tail by 
fine, ne dona pas is a good plea, an avcrmeiit 
againft the fine, and in avoidance of the fine. 
Bj the court. 38 E. 3. 3. «. 

And it is to be obferved, if one plead in . ' 
avoidance of a fine, ^hat the parties td the fine . 
fuiraftfof tbem^ &c. the other in maintenance 
of the fine, need not to fhew, that the parties 
, had the eftate, but he thatpkads in avoidance 
of the fine, ought to conclude, and of this he 
futsbimfelf upon the country ; then he that main- 
tained the fine ihall not fay more than and the 
cforefaid demandant does the like^ 6?f, and if he 
that pleads the Fine, can prove, that any of 
the narties to the fine had any thing, this is 
gooa enough for him. 
And upon what has been faid it clearly ap- pert. 5. k. 
\ pears, that if one pleads, that the parties /<? quaere; writ 
1 tk fine^ ^c. but one J. S. wbcfe eftate ;?(? of error w^i 
I has, ISc. the feifin of 7. 5. is not travcr*^fJjY«/ 
fable ; but he who pleads the fine, ought to ^'^^^''i^^^^ 
ttiaintaih the fine as is aforefaid. But fee 32 £. fine 'levied hy 
3« Bro. Abr. Tit. Replication, 63.. If hulband'^'»» tbe^wifi 

being 'within 
<'|^ and prayed that the fine might he reverfed^ and that the juftices 
*vouid a^udge het within, age^ or at full age. Fpr by law^ if Jhe ar*' 
^ivi t9 full age fending the writ of error undifcujjed^ Jhe has loft her 
Mt for e*veri by which it appears, that if Jhe dies bffore judgment^ 
w arrives at fall age before her age tried, pending the writ, that Jhi 
it concluded for ea;er, 50 E. 3. 6. a. and alfo 3 E. 4. 50. and 2\%* 
3. 14. in eJfeB agree with the book a fore faid. For the Writ of error 
^Aas brok^t to renserfi a fine lenjied by her during her nonage, Ani 
io the fcire faoias ad au^iendam errores, the defendant caft a proteC^ 
tioTi, and yet the jpftices tried the age of the infant by infipeBiw^ and 
^d }tot refpite it, till the protection was expired. 

T 2 and 
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and wife levy a fine, and the wife is never to- 
mined, this is a great offence and negleft in 
the juftices ; but this fhall not avoid the fine; ' 
but if an infant levies a fine, this is error, and 
the fine fhall therefore be reverfed; but it 
, ought to be reverfed during his minority, or 
at lead to have his age infpefted and examined 
during his minority; and then, as it feems to 
me, though he (hould arrive at full age before 
judgment given, o» though he fhould die be- 
fore judgment, yet the fine fhall be avoided 
afterwards: 

If a married woman only, without her huf- 
band, levies a fine executory ; though the 
hufband continues in pofleffion during his 
life, and afterwards dies, yet this fhall con- 
clude the wife and her heirs j but if execu- 
tion had been fued, and afterwards the huf- 
band had died, this had avoided the fine for even . 

If a man of non-fane memory, or idiot of 
full . age levies a fine, this fhall conclude 
their heirs, and the fine fhall not be reverfed. 

If one born an alien levies a fine, the fine 
is good ; but it fhall not conclude the king 
after office found. 

The Twenty-third Reading. 

T R i A L- 

AN D it is to be known, that all points of 
law are triable by the juftices, and all 
matters of faft, unlefs in fpecial cafes, are 
triable by the country. 

And 
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And note^ that in ancient time there were 
tm jufticcs of both benches ; fo that if an in- 
ferior court commits any error, it fliall be de- 
termined, and rcverfed by other fix. For as 
matters of fadt (hall be tried by twelve jurors, 
fo points of law by twelve jufticcs. But 
wager of law of non-fummons in a Precipe 
was permitted by two hands, 98 £. 3. 10. a. 
and {o it appears in our books, if one would 
wage his law in debt, the law will, that he 
Ihall bring with him twelve of his neighbours ; 
who will fwear, that they believe in their con- 
iciences that he fpeaks the truth. * 

One of the trials by our law is infpeftion, 
and view *, as if an infant levies a fine, or fuf- 
fers a recovery by default, or acknowledges a 
reconufance, ne (hall reverie them during his 
minority, and his nonage Ihall be tried by 
infpeftion and view of the jufticcs, and not by 
the country. 

Another trial is by proofs, and not by the 
jufticcs, nor by the country ; and this is When 
a woman brings a writ or dower^ and the te- 
nant fays, that her huft)and, of whofc. pof- 
feflion fhe demands the dower, is alive, this 
ftiall be tried by proofs, and he who produces 
the beft proofs fhall have judgment. 

Another trial is by fummoners, and viewers ; 
as if a Recovery ^ or Precipe be pleaded, and 
the other fays nothing comprifed within the re • 
cord, this (hall be tried by the fummoners and 
viewers, and neither by the jufticcs, nor by 
the country. 

If any record be denied, this (hall be tried 
by the record, and neither by the jufticcs^ nor 
by the country. 

T 3 m 
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Jfot sUacbid in a0e {hall be tried by exa« 
ihination of the baiKiF, and not otj^nvife. 
8 H. 4* 7. a. But if the4)aiUff is not prtfem 
to be e)camined, the juftices fliall take the at 
fife by the court, and the affife (as it ieems to 
tnt) ought to enquire, whether he was at- 
tached, or not. 9 &. 4. 1. ^, 

All fpiritual things, as the right of mar^ 
riage, the right of tithes between fpiritual 
prions, the mode of profeOions, inftitutkm^, 
abilities of clerks, plenarty of churches^ ftail 
be tried by the bifliop, and certified by him. 

Reffgnation is triaWe by the certificate of 
the biihop, and not by the country, for this is 
ipiritual, 3 iST, 4. ii< ^. fkimin^. 
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A TREATISE 
O F 

Bail and Mainprize. 

C H A P, L 
Whereaf Bail or Mainfrizi is derived. 

THIS word Bail is (as I take it) de- 
rived of the French word BaiUn^ 
which fignifieth to deliver^ becaufe 
he thtt i& bailed, is as it were deli- 
vtied into the hands and tfuftody of thofe that 
ave his pledses and fureties. 

Tlus word Mainprize is derived out of two 
Frewri words. That is to fay, main, which 
fignifieth an hand, &r. Of this word, prize, 
which figniiieth ta^en, becaufe he that is taken 
to mainprize, is as it were taken into their 
hands and cullody that be his fureties. 

CHAP, II. The defcriptm tff Bail and Main- 
pris^. 

BAI Lr or mainprize is when a min detained 
in priibn for any ofience, for which he is 
bailable or mainprizable by law, is by a com- 
pleat judge or judges of that offence,upoh fuf- 
ficient filretjy found for his appearance and yiel- 
ding of his body delivered out of prifon. 

This defcription doth as well belong to the 

one as to the other : And yet I find fome dif- 

T 4 ference 
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ference between them in our books; an4 there^ 
fore for the more further, and more lpeei4 
ynderftanding of the fame, I think it convem^ 
f nt to note Ui^h difference fis 9ppe«rs in ow 
books to be betwixt diem. 
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CHAP, HI. The difference ietween Bail ^ 
Mainprize. 

IRST, he that findeth bsdl doth fin4 
_ furety only to ^fwe^ th^t fpedal matter, 
jr. |. Tff. But he that findeth mainpriEo, findeth furety 
' ?>** to appear and anfwer unto that caufe whereof 
he was imprifoned, and touching all other 
matters and c:aufes that ihall be obJede4 
^am(l him. 

Secondly, the pledges and furety of him 
that is delivered tp b^, may impriibn him, 
whofe furety they are : for chief juftice &tu<md 
in 33 Edw, 3. faid that they were his gaolers 
or keepers, and if they fufiered him to dcape^^ 
they fbould apfwer for the famq. 

Thirdly, the etymology of cither of them 
doth (hew and mani&ft the difiference betwixt 
them, for in the one the prlibner is delivered 
by the judge, judges, or co\irts into the hand$, 
find as it were, into the prifon of the fureties, 
for the words be, is dekverei en hail. But in 
the other cafes the words be, that fuch and 
fuch a raw fi>ould be taken without any fuch 
delivery m^e .by the c^ourt, as in the other 
(:afe. 

IVfpw forafinuoh as before it is faid, that bail 
or mainprize is, when a man detained in pri- 
fon for any offence, for which he is bailable or 
Iti^npriyeable by law, &fr. I think it eitpedient 
tQ lh?W wlwt Ipcrfons ^c^ined in prifon, were 
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Mailable or mainprizeable by the Common laws 
of this realm: for I mean not to fet down 
the recognizances for bail and mainprize, as 
well becaufe the fame are common, as alfo for 
that my defire is to treat of fuch matters as arc 
molt material, as fhortly and as compendioufly 
as I can. 

CHAP- IV. What perfom are hailabk or maiih 
prizeable by the Commn law. 

IT appeared! by a ftatute made in thcpar^ 
iianient holden at /F^wi;;^tfr, in the third 
of Edward i. commonly called JV^ftm. i.e. 15. 
that it was greatly doubted at the Common 
law, what perfons were bailable or mainprize- 
able, in the preamble of the faid ftatute. It is 
faid pur ceo qui avant ces heUres nefuit determine 
eertetnement queux gentes fuerint replevifeable et 
fueux non^ f^c. That is to fay, Becaufe be- 
fore this time it was not certainly determined 
who were replevifable to be delivered out of 
prifon, and who not : fo that it feemeth there- 
by at the Common law - at that time great di- 
vcrfity of opinions was touching the fame : yet 
da I find a certain rule fet down before that 
tirtie touching letting of prifoners to bail : for 
BraSon^ who wrote in the end of the reign of 
Hen. 3. (for fo it appe^reth in his third book 
and laft chapter) faith as foUoweth. In omni 
vera injuria et tranfgrejjione contra pacem imo cum 
adjeffione feloni^^ folet quilibet appeUatu$ vel re^ 
Satusperfleg. dimitti^ prater quam demorteho- 
^nis quocunque temf donee imprifonatus doceat 
fi ejfe immunem, (That is to fay) in every 
wrong and trefpafs againft the peace of the 
king, although th? ofFgnce reach to felony, 

?Y?7 
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ttepf one that is appealed or mdliifted is vest 
to be bailed (except only in the cafe of tht 
death of a man,) at any time until he that is 
imprilbned (hall perceive himlelf giolty bf 
inqueft. 
F. N..B.243, ^ man in execution upon a judgment given 
*^ *7S5- upon a ,falfc vcrdifl:, if he will bring an at- 
taint ; or a man in execution upon an errone- 
ous judgnKnt, if he will bring a writ (terror: 
Or if a man aecomptant having auditors af- 
iigr^ unto him in land ; or in fuch corpora- 
tion which will allow his ally: Or if a man 
being taken in execution upon a ftatute, zxA 
will fue an auMta querela^ the party plaintiff 
fliould have a ^cial writ to let him to bail» 
upon fufficient furety (akea^ as the cafe re- 
quireth. 

But of thefe and fuch like bailments, mj 
purpofe is not to difcourfe, but only and prin- 
cipally of fuch bailments as do concern mat- 
ters of the crown. It appeareth by the ndc 
of Bralietiy That a man appealed and indi^^ed 
of any matter of felony, (the death of a man 
only excepted) ought to be let to bail without 
xnainprize, which rule as it is general? foit 
hath many limitations and exceptions, which 
fhall the better appear and be made manifeft, 
if we confidcr what perfon or perfbns are not 
bailable, or at the leaf): n>ainprizeable by the 
Common law of our kingdom. 

CHAP. V. Whatftrfons 0re not hailabk^ or mm- 
prizeaile by law. 

FI R S T a man indided or imprifbned for 
treafon, is not bailable or mainprizeablc; 
the fame (as I take it) of petty treafon ; as 
\ where 
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uliere the wife kiUcth her hufhand^ the fer- 
vant his mafter or miftrefs, or fuch like* A 
nuui indi£bed, appealed, or imprilbned forthe 
death of a m^ is in fome cafe bail^ble^ and 
ia feme not^ and very requifite it is to hare 
the kw known in thefe cafes. » 

Therefore if a man be indited as principal 
of the death of a man, he is not to be bailed ; 
but if he be. indi&ed as acceffary before or af- 
ter, he is bailable. For as *Brailon faith, fFhm 
btisnci bailable for the faS^ be Jhall be freed by 
Us bmlfar the fence^ until be fhall be acquitted 
$r cmmSed of the faU^ becaufe where a fall is 
(mmittidy there may be fometimes ferce^ but 
fuver force without a faS. And yet it ap- 
pcaredi; by a book cafe in 28 Edward 3. fol. 94. 
That if two parties be indided, the one as 
jmncipal, the other as acceflary unto the death 
of a man, after the principal be attainted, (that 
is to fey) have judgmeni^of death, or be out* 
Iraed, the acceflary fhall not in any kind 
whatfoever, be baiiable, which agreeth (in 
my judgment) with the faid opinion oi Bra- 
Bon^ videlicet y Until he Jhall be acquitted or con- 
viSed of the fait. But all this is to be under- 
ftood in cafe of judgment, at the fuit of the - 
king. For in an^ appeal of murder, or death 
of a man, the law altereth in fome cafes. 

And therefore in an appeal of murder, fome-. 
times the defendant hath been let unto bail, 
although he hath been appealed as principal, 
and fometimes again bail hath been denied him, 
^ plainly appeareth by our books. 

Therefore it feemeth to reft much in the . - 

difcretion of the judge or judges of the court, 

? I-ib. 3' Tr^ft, ?. Q, u, fgl. ^28. ^'o. 13. 

vppa 
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upon due and mature confideration had of die 
manner and circumftances of the offence, 
whether in that cafe he is to be bailed or not, 
except (yoM will fay) with the opinion and 
judgment of the book in 21 Edw. the fourth. 
That the appealer in that cafe being neither 
indided before the coroner, nor otherwife, 
may be bailed 5 whereby it appeareth that if 
the appealer in that cafe had been indi&ed 
thereof, they would not in that cafe have bail- 
ed him, which fcemeth to me {Jine pr^judicio 
melioris fentenn4e) to be a very reafonable and 
difcreet opinion, anfl worthy to be followed. 
And therefore may all our former books which 
feem to be repugnant one to the other, be 
reconciled and ftand well together. 

In an appeal of a man againft two, the one 
as principal, the other as acceflary, albeit the 
principal attainted, the acceffary may be let to 
bail : but otherwife it is in the cafe of judg- 
ments as is aforcfaid. Manflaughter, a man 
indiaed or appealed of manflaughter may be 
bailed. 

Jtafi. 44 E. ^ '"^. indifted or appealed of rap^, he 

3. 38. * may be bailed, yet was that no felony at the 
Common law, until the ftatute of fVeftm, a. 
esp. 34. 

Burglary. 44 A man indifted for burglary may be bailed, 

E. 3- 3- and it appeareth by the book in 29 Aff.p. 44. 

Robbery. A man indifled or appealed of robbery may 

be bailed. 

Ouilarii, A man outlawed and imprifoned may not 

be bailed. Weftm. i. cap. 15. 

^fifarj. A man indided as acceffary for rcceit of 

any perfbn or perfqns outlawed, or otherwife 

attjuntd 
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attainted of murder or felony, is not bail- 
able. 

He that is abjured the realm ought not to jil^ureJ. 
be bailed, Wcftm. t: 

cap. is-j 

If a man be indited, and doth become an ^Pfrover. 
approver, he ought not to be bailed. Wcftm. u 

If a man commit felony, and be taken in "^' '^^' 
the manner, he ought not to be bailed. 

If a man be indifted and imprifoned for />r(^»irfiil«r, 
any felony whereof he is bailable, yet if he Wcftm. i. 
break the prifon, and after be taken again, hc^P- '3- 
ought not to be bailed. * * 

If a man be indided of manflaughter, rob- Weftai. u 
bery, rape, burglary, felony, or any other of- ^*P- "S- 
fence, whereof he is bailable ; yet if he be an 
infamous and a notorious thief, and fo openly 
and commonly efteemed and taken, bail may 
be denied him. 

A man indifted of confpiracy (that is to Manucaptim 
fay) that he with others confpircd faldy to in- '^Jf]^^'^^ 
dift another of murder or felony, by means ^^Jt^^^^ 
whereof he was indifted, and afterwards con- 
vifted, fhall not be bailed. 

And this was the refolution of all the judges . 
upon the queftion demanded by king Edw. 3. 
himfelf, as it appcareth by the book cafe. 27 
#;>. 12. 

For it appeareth by our books, that a man 
attainted upon confpiracy at the fuit of the 
king, Auern U judgment per villanie ; or as an- 
other book termeth it, Ihall have a villanous 
judgment. 

And that is, that the bpdy of the party fo 
offending Ihall be taken, his lands, tenements, 
goods, and chattels into the king^s hands, his . 

wife 
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wi^ and childnatkrowaootof his hou^, ^ 
his houfes be thrown down, his meadows 
ploughed up, his woods fubvcrted and extir- 
pated, that he ihallforever bedi&bled to^ 
any teftimony, or bearany witnefs; and as the 
book cafe is, 24 £• 3. 34. That he never pre- 
fume to approach near unto the king's court, 
i^c. Such t precious regard the law hath for 
the life and faiety of the innocent : and fucb 
i^ the judgment of the Conunon law againft 
lihofe that unjuilly feek after the blood of tbe 
guiltlefs : A matter in my opinion though not 
direftly pertinent to our purpofe> yet not ua- 
worthy of knowledge and memory, whid 
may as well put the judges as^ jurors in remem- 
brance how dear in the eye of the law the life 
of a man is, and by their puniihments how 
deeply they offend, that feck to condemn the 
guildcfs, although their purpofe doth not take 
efFeft. 

But (to return to our purpofe) if a man be 
appealed by an approver, and be of good and 
honeft fame, he may be bailed, during die 
life of the approver. 

If a man be indifted of any offence where* 
of he may be bailed, yet if after he be found 
guilty of the fame, or otherwife be thereof 
convifted, he fhall not be bailed : and that ap- 
peareth by BraSon in his fecond book, chap. 5* 
where he faith. Nee funt Hit qui culpabiies in* 
veniuntur per pkg* dimiUendi : That is to fay, 
Neither arc thofe that are found guilty, to be 
let bail. 
Weftm. I. A mto indi6tcd for felony, burning of 

cap. 1 5. Burn* feoufcs, ought not to fec Ict to bail. 

ing of boufss* 

A man 
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kmm iftdifted for putting out of eyes, cut- Pititingoui if 
tiag out of tongues, may be bailed. '-^^^' ^^ 

A man taken by certificate of the bifliop, bf Excom. eaf. 
a writ ie ^^cmnmnkaio capiendo^ <Hight not to 
be bailed. Wijlm. i. cap. 15. 

A maa indi&ed, and found guilty of the Cbance-med- 
death of a man by misadventure, or by calling ^O'* 
Q^ 8 ftone over mi houfe^ and by chance kil- 
liiig 21 man, woinM^ or child, ^c. is not bail- 
iWc. 3 Ed. 3. TH. Gorooe, 334. 

Like law it is, if a man indided, be found Se dtfindenio. 
guildr of the dea(h of a many^ defendendo^ be is 3i ^' 3* 4^« 
not by the law to be bailed, both which do 
agree with the rule of BraiJon^ for inveniuntur 
iulfaJnles. 

A man indifted upon a penal ftatute, which Pg^ijaMf. 
inflifteth any lofs of ^ life or member, as in cafe 
of felony, or othefwife, any corporal punifli- 
incnt, or lofs of goods, or imprifonment, may 
be bailed upon fufficient fureties : except it be 
tlpecially provided, That the offender in fuch 
orfes fliall not be let to bail or mainprize. As 
fer example. If a man be indided of -felony, 
puUifhingof any feditious books, 6?r. contrary 
to an ad mad^ in the 23 EUz. hie maybe bail- -^^«'-»* 
«di for the offence is made felony, and bail ^^ ^^'*' ^' *• 
^d tnainpr^ize not prohibited. 

But on th/t other fide, the ftatute of £. 6. 5 & ^ Edw, 
of foreftallers doth for the firft ofience inflia ^•^•'♦• 
two months imprifonment, without bail or ' 
n^^nj^ize, &c. in which cafe the party fo of- 
fending cannot be bailed. 

So as wherefocver a ftatute maketh any of- 
fence felony, or fetteth down a corporal or pe- 
cuniary punilhment for any offence, and doth 
.fiot cxprefly forbid the party to be bailed, in 

every 
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every fuch cafe (the cafe put before for tt*" 
ample) the party fo ofiending, and being there- 
of indifted, may be bailed. 

But forafmuch as all that which hath been 
faid, doth extend to fuch only as be indifted o^ 
rttord, of appealed of the faid offences, it is 
Aeceflary to be underftood, what pexfons com^ 
mitted to prifon for* any offence^ or for fufpi- 
cioh of the fime, n^ly before they beindified, 
or appealed thereof, be let to .bail, and wha( 
not. 

C H AP. VI. What perfons committed for atf 
offence y or for fufpicion of the famCy fnaftitlif 
by the Common law^ or by arty ftatate^ before 
judgment or a^ppeal brou^ht^ b4 kt to kildf 
mainfri^^, 

IT may be coUefted by that whieh hath bceii 
faid out of *5rtf^^», that a man committc4 
^ ^ liio^^i to prifon for any felony, or fufpicion of felonfj 
*^^' * ' could not by the Common law be IcttoW 
before indiftment or appeal brought ; for His ^ 
words be, Bui in every injury akd trefpafs agmnji 
the peace of the king^ even with the addition of 
felony y it is ufual to difcbarge ok bail every ene ^ 
' pealed or' indiHed : fo as it feemeth by him 
that is to let to bail, muft either be appetkm 
Or reSatus : Therefore it feemeth by the Com- 
mon law, That ^ man imprifoned for felony 
before indiftmcnt, or appeal, (except it wcit 
by writ) could not be bailed. And with that 
opinion feemeth to concur that which is de- 
clared by the ftatute of ff^ejlm. 2. capl 15. 
where it is declared, that by the Common laW, 
a man imprifoned by the command of the king, 
or his juftices, cannot- be replevied or baiW, 

an( 
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khd accordingly is the law taken in the book 
cafe 24 £• 3. 33.. where a man for going fe*- 
cretly armed, in Weftminfter-ball under his ap* 
parel, was committed to ward by the jufticcs, 
and was denied bail or mainprize, and forfeit- 
ed, his armour: and that perfons imprifoned 
could not be bailed, is alfo proved by the fta- 
tute of I R. 3, tap. 3. where it is faid, Inaf- 
much as many perfons are arrefted and imprifoned 
forfufficion of fehny^ fome times of malice^ &c. 
and alfo kept inprifon without baily or mainprize^ 
to their great vexation and trouble^ &c. where- 
by it is that which was before coUeded out of 
the words.of BraSlon. But here it may be de- 
manded what was the reafon, for That the lavo 
is mon commended^ when approved of by* reafon • 
That jufticcs of the peace might by the Com- 
mon law bail a man indidted for felony, and 
appealed thereof, but could not bail a man im* 
prifoned upon fufpicion of felony : whereupon 
; might be anfwered, that jufticcs of the peace 
"could not bail a fufpefted perfon of felony be* 
fore judgment or appeal, for two caufes. 

Firft, That no juftice of peace (for with 
them I will only meddle in this treatife) is d 
judge of anyTuch perfon before indiftment, or 
appeal brought, and therefore could not let 
mm to bail or mainprize : for it wefe abfurd 
to fay, and direftly contrary to the etymology 
of the word, that he (hould deliver any perfons 
to bail, that were not judges of the perfon of 
him that were to be bailed. 
' The fecond reafon is, for that juftices of the 
peace are, before appeal brought or indiftment, 
nojudges of the caufe wherefore he is impri- 
foned. And therefore doth it, follow, that by 
U the 
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the Gommon law they could not let fuch perfon 
or perfons to bail But here arifeth a fecond 
queftion as doubtful as the firft, why juftices 
of the peace are neither judges of the perfon, 
nor of the caufe in the cafe aforefaid, before 
indiftment or appeal brought. This doubt is 
fully rcfolved by the opinion of the whole 
court in 14. H. 8. 16. where it is faid. That a 
juftice of peace is a judge of record, and 
therefore ought to proceed upon that thing 
which is judicially before him of record. 

But in the cafe before indidtment or appeal 
brought, neither the perfon, or the caufe is of 
record, and therefore he could hot before in- 
diftment proceed either with the perfon, or 
with the caufe. 

And for that very reafon it is likewife screed 
by the whole court in that cafe, tkit a juftice 
of peace cannot make out a warrant to arreft 
any man for fufpicion of fetony, before he be 
thereof indi&ed ; and yet it is there agreed,, 
That he may .make a warrant againft one be^ 
fore any record thereof; and this doth nothing 
impugn that which hath been faid, wceptio 
probat regulam^ if the juftice of the peace 
fhould ftay the arncftmg of fuch peribos as 
would break the peace before they were certi- 
fied thereof by matter of record, the breach ^ 
the j)eace fliould never be prevented : for be- 
fore it be broken, there cannot any record be 
made thereof, iSc. Therefore in that cafif for 
that caufe, the juftice of the peace may law- 
fully m^ out his warranty fas commoQly is 
ufed) although there .b^ ^re<^ no recoed 
made, but then feeing by the order of tke 
Common law juftices of the ^eace coui4 n^^ 

baU 
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bail a peribn fufjpeded or iitiprifoned before in» 
diftment or appeal brought, it is very requi-* 
lite to underftand what perfons committed to 
prifon, may before indiftment or appeal be 
Ist to bail by jufticc of the peace, by any fta* 
tute now in force* 

^ 

QHKV.Vll. What perfons cmwitted to fri* 
fon beforeHndi^ment or appeal^ be bailable by 
jufiices of peace J byfiatute now in forces 

AN D firft I take it^ that the ftatute that 
is principally in force for this matter^ is 
the ftatute or i fcf 2 l^hih 6? Mar, cap. 13* 
' which ftatuce being long, I will not recite, 
: but fliortly will Ihew what perfons imprifoned 
I before indiftment or appeal, may be let to bail 
j by juftices of peace, and what not by force of 
I that ftatute, or of any other not repeale4. 

A man committed for treafbn, or for fufpi- ^ttafunl 
tion of treafon, cannot be bailed by juftices of 
peace. 
The fame law is of petty treafon* vaty tn^fim. 

If a man be fufpefted of murder, and there* Uurdir. 
upon committed to prifon, he cannot be bailed 
' by ajufticeof peace. 

But if a queftion may be made, whether kl 
that cafe a man committed to prifon upon fuf* 
picion to be acceffary to murder, whether he 
. before indi<5tmcnt iriay be let to bail by the ju-^ 
ftices of the peace, and I think' {without preju* 
iice to a better opinion) that he cannot be bailed 
by them by force of the faid ftatute : for al- 
beit after indiftment he may be bailed, as is 
rforefaid ; yet me feemeth that the faid fta- 
tute doth not extend to make him bailable by 
I the juftices of peace before indidtmcnt: for the 
' V^ words 
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words of the ftatute be, "Any perfon or perfons 
arretted for manflaughter or felony ;** under 
which words (as I take it) the meaning of the 
makers of the ftatute, was not to include ei- 
ther murder, or acceffary of the fame. It ap- 
peared by the exprefs letter of the ftatute, that 

Manjlaupbtir. ^ ^^^ Committed to prifon for manflaughter, 
' or fufpicion of the fame, may be bailed. 

But the doubt is, what offences be included 
within this word felony, within the meaning of 
the faid ftatute : and therefore it is neceflary 
to underftand what is comprehended under the 
fame. 

If a man be committed to prifon for the fe- 
lonious burning of houfes, or for the fufpi- 
cion of the fame, yet he ought not to be let to 
bail within that ftatute. 

But a man committed for burglary, or for 
fufpicion of the fame, may as well before as 
after indiftment be let to bail within the mea- 
ning of that ftatute. 

A man imprifoned for felony, or for fufpi- 
cion of the fame, doth br^ak prifon, and af- 
terwards is apprehended Yor the fame, and 
therefore committed to prifon, he is not to be 
bailed, neither before, or ^ter indiftment. 
But a man committed to prifon for robbery, or 
for fufpicion of the fame, may be let to bail, 
as well before; as after indiftment. And yet, 
he that is a notorious thief, and fo commonly 
efteemed, if he be imprifoned for any offence 
touching the crown, or for any matter of fe- 
lony, is not bailable within the meaning of the 
faid ftatute. 

Rafi. A man imprifoned for a rape, or for fufpicion 

■pf the fame, us bailable as well before indift- 
jpent, as after, (as I f^keisj A man 
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.. A man that is approved by an approver, ex- appeal by an 
ccpt he be of good and honeft fame, ought not ^fpf^'^^ 
to be bailed, during the life of the approver: 

A man imprifoned for being acceffary to the Accejfary to m 
tefcuing or abetting of any perfon outlawed, •>^'^f*-^' ^^" 
or otherwife attainted for murder or felony, is ^'" ^ * 
not bailable either before, or after indiftment. 

A man imprifoned for putting out of eyes. Putting out of 
or cutting out of tongues, or for fufpicion of 0'^^»^c.5H.4, 
the fame is bailable (as I take it) as well be- g ^' ^^^^' 
fore, as after indidjtment, by the jufticesof the&*23 C. 2. 
peace, by force of the faid ftatute. c. i. Hal 

Bift.PlO. 

If a man commit any offence whereof he is ^^£'^ ^.^ ^^^ 
bailable, yet if he be taken with the manner, manner. 
the juftice of peace may deny him bail as well 
before as after indiftment, for he is not bail- 
able : contrarily, a man imprifoned for an of- 
fence by aay penal ftatute made felony, may 
be bailed by the juftice of peace -, except bail 
be exprefly prohibited by the fame, as well be- 
fore as after indiftment. 

As for example, it is propounded by the 
ftatute of 3 H. 7. cap. 2. That if any maid or 
widow having lands, goods, or tenements, or 
being heir apparent to their ancdtors, be taken 
away contrary to their will, and after married 
to fuch mifdocr, fc?^, or defiled, 6fr. thatfuch 
offence is felony. 

Now if a man be imprifoned for fuch an of- 
fence, or for fufpicion of the fame, he is bail- 
able by thejufticesof thepeace, as well before 
as after indidtment. ^here ate many fiich cafes ^ 
all which to enumerate zoould be too mucb^ but 
fbtfe are fufficient for exMipks, 

U 3 A que- ^ 
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A qucftion may be here demanded, whether 
the faid ftatute of i fcf 2 PhiL fc? Mar. do 
extend to felons made by the ftatute fince the 
faid aft : And 1 think without any doubt it 
doth ; For (as I take it) that any perfon fuf^ 
pefted, or imprifoned for any felony^ made by 
any ad of parliament, cither before, or fince 
the faid aft of i fc? 2 Phil & Mar. may be 
let to bail by the juftices of the peace, - unlefs 
bail and mainprize be cxprefly therein pro- 
hibited. 

But feeing fuch perfons as are bailable' by 
the faid ftatute of i (^ 2 PbiL 6? Mar. are 
to be fet to bail by juftices of the peace, upon 
fufHcient furety found, it is peceflary to be un- 
derftood, how many, and what juftices arc re* 
quifite, and how many fureties or pledges are 
required by the law, upon the letting of juch 
perfons let to bail, 

CHAP. Vni. Hpw mof^Md what jufiiees ef 
peace are requifite^ and how mawf fledges ur 
fureties are reqmrediy the law. 

TH E juftices of peace in open feffions of 
the peace, whereof the one to be of the 
S^orumy both being prefcnt together, may 
out of the feflions let any prifoner imprifoned 
to bail, which bailment in writing fbbfcribed, 
oraffigned with their own hands, theyoyght 
t6 certify the next general gaol defiirery to h§ 
holden within the fame county, Jut if a man 
be iiidiAed by procefe, and imprifened, ^c, 
he may be let to bail by any jiklice of pe$cc 
by the Common law. 

It appeareth by BraOlm's tteatifc of h» third 
book, c(ff. J 8, that at that time he that was 

to 
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to be bailed ) ought to have twelve gcod and 

lawful men ^f the county ^iic. and fo itappeareth 

by an ancient book called the diverfity Ci courts, 

fd. 116. h. that in ancient time he that would 

wage his law fhouldhavetwelve men with him : 

So as it feemeth, that all that time as well in 

wafers of law, as in cafe of bail. [The law i$ 

changed fince that time j] there QVight;to be two 

pledges or mainpri?es at the leaft . For me 

feemeth that the words of the writ Manucapt. 

is a fufficient proof thereof ; for the words be. 

And aUbough be bath fever al times offered to you 

fufficient mainpernor Sy who would be mainprize 

fo^ bimy &c. fp as there muft be fufficient 

manucaptors, and that cannot be unlefs there 

be two at the leaft : And (as me feemeth) it 

may well be collefted by the book in 33 -E. 

3. and 36 JE. 3. for there it is faid, Tbey are 

bis keepers y and fhall anfwer for his efcape^ but 

there may a queftipn arife, how often for one 

offence a man may be let to bail ? 

CHAP. IX. How often for one offence a man 
may be let to bail, 

IF a man be imprifoned, indicted, or appeal^ 
ed for any offence, for the which he is bail- 
able, and is accordingly let to bail, and after- 
wards make default, and doth not appear ac* 
cdrding to die condition of his bail and his 
mainprizePs recognizance, and afterwards is 
anrefted smd apprehended s^ain, m this cafe a 
juftice of peace may deny him bail. And that 
the law Ihould be ib^ it is< proved by the book 
^fe, z H. 44 fah 24. by the opinion of all the 
U 4 juftices. 
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juftices, where it is faid in the like cafe, ^hal 
be Jhall not be mainprized afterwards. 

But becgufe it may fall out, that to be let to 
bail, may he denied to him that is bailable by 
the law, it is good to fee what remedy the law 
hath provided for the prifoner fo detained in 
prifon, and refufed to be let to b^il. 

CHAP. X. Wbatrmedy a manin prifon^ and 

bailable by the lawj bath to be let (o baiL 

E that is imprifoned for any offence, 
whereof he is bailable by the law, may 
have a writ of mainprize direftedto theflieriff 
of the fame county, that he (hall take furetics 
of him to appear, and to let him at large, 
which writ in divers forms, and in fpecial cafes 
appcareth in the Regifter. 
*^c* 8 fof ^^ appeareth by * BraHoHy that in his time 
1 23. N«.V. ^^^^ was a writ in ufe de odio et Atia^ touching 
which the words be thefe. But whereas it is 
unjujly that innocent perfinSj fucb as tbofe wba 
are not criminaly Jhokld be long Jhut up detained 
in prifon \ therefore on the moving complaint ^ 
relations and friends^ inquifition is ufually made 
by favour of the lord the kingj whether fucb per- 
fons imprifoned for the death of a man were guil- 
ty of that deaths or not^ and a writ for this in- 
^uyition ought to be denied no ^if^,and there fets 
down the words of the writ, 

Now it is to be underftood^ that at that dme 
when BraSlon writ, gnd for along time after, the 
iheriff by writ or comjniffion to him direfted, 
ufed to uke inquifitions and judgments of mur- 
der and feiony, and to hold pleas of the crown, 
:^hich afterwards being denied i^itQ* hitp by 
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Ac ftatutc of 2 JK 3. cap. 4. as I take it, the 
writ de odio et atia hath loil it's force. 

But here a queilion may be demanded, 
whether a man committing any offence upon 
the fea, or within the jurifdiftion of the admi- 
ralty, for which if the fame had been comn>it- 
ted upon the land, he might have been bailed, 
whether the commiffioners of the admiralty 
may let him to bail or no, either before or af- 
ter indiftmcnt ? 

CHAP. XL In what cafes the commiffioners of 
the admiralty may let prifDners to bail^ either 
iefore or after indiStment. 

AN D firft I take it {without any Sffa-^ 
ragement to a better opinion) that the com- 
miffioners of the admiralty cannot let to bail 
any perfons imprifoned for any oflfence, or for 
fufpicion of any offence committed upon the 
fea, or within the jurifdiftion of the admiralty, 
I before the peifon fo imprifoned be thereof in- 
difted, although in that cafe if the felpriy or 
offence had been done upon the land, the party 
had beeo bailable : and I am induced to l^ of 
that opinion for the confideration following. 

Firft it is to be agreed, that before the 
ftatute 28 H. 8, cap, 15. (fee 11 & 12 ff^il. 
3. cap. 7.) All murders, robberies, piracies, 
and other offences done upon the fea, 
were determined by the civil law, which law 
was in that behalf found very defeftive : foN 
afinuch as by that law none of the faid offences 
lb committ^, could be puniihed without the 
tcflimony of two competent witnefles, or ex- 
prcfe confeffion of the party offending ; and 
: thofe dangerous and deteftable offences ,^. well 
for the want <4 fufficient teftimony, (murder 

being 
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being the fhadow of piracy) as alio by reafbn 
of the perverie and obdurate obfiinacy of the 
offender, (an incident inseparable to the pirate, 
in not confeffing h;s ofience) he conunonly 
went away without puniihment. This mi(- 
cbifff was ren^ied by the ftatute 28 H.i. 
ea^. 1 3. whereby it is provided, that all treafon, 
ftionies, robberies, murders, and confedera- 
cies after the faid aft, be committed in or upon 
the fea, 6f ^. Ihall be enquired of, tried, heard, 
determined, and judged in fuch fliires and 

EUccs of the realm, as fliall be limited by the 
ing*^ commiffion, to hear and determine fuch 
offences after the courfe of the law of this land, 
an4 as if the fame offence had been committed 
upon the land within the fame ffaire. Of this 
much I gather, that hereunto the offenders 
were not bailable, neither l^ the Common 
law, or by any ftatute : for how could they be 
bailaUe by the ComoKm law* when the offence 
was not determinable by the Common law: 
And I find no ftacute that taketh away the trial 
^f thofe offences by the Civil law, until the 
ftatuce of 28 N. 8. which ftatute dodi not 
make any pi^ovifion at all for letting the faid 
offenders to bail i Therefore I do conclude, 
that without any great doubt, (as it feemedi) 
fuch ofTonder^ before indifiiment, ^ere not 
l>aflable before the commijBkHiers, nor by the 
Common law, nor by the ftatute ti H. S. 
But it tmy be demanded, why the ftacuse of 
I Cff 2 I^kil ^ Mat. c. ig. Adl not extend 
totbofe commiflSonersalib: for wkhki die ad- 
mirals jwifiiiAidfi they are aifo ji^iices of 
peace. This queftion is eafily lefoh^d, as may 
appear 10 thofe that will d^gentty perde the 

ftatute: 
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ftatutc : for they (hall cafily fee, that the fta- 
tute doth not extend to thofe commiffioners for 
the admiralty, but only to thofe commiffioners 
for the peace, for the body of the county, 
which as by divers other parts of the faid aft, 
fo doth it moft plainly appear by that which is 
therein provided, videUc$t^ And in cafe any 
juftice of peace, i^c. ftiall offend, fcf^. That 
the juftices of the gaol delivery for the fhire, 
£9*f. where fuch offences fhall happen to be 
committed, fliall for every fuch offence fet a 
fine, 6fr. whereby it is evident, that the faid 
ftatute was meant only to extend to juftices of 
peace within the body of the county. 

But I take it, that after indiftment, the com* 
miffioners of the admiralty may let to bail fuch 
perfons as are bailable by the law : becaufe 
they being j\ifticcs pf record, are after indict* 
mcnt judges as well of the perfon offending, 
as of the offence itifelf ; and therefore may de- 
liver fuch perfons fo indited upon Baily as I 
take it. 

And what peric^s are bailable by the law, 
9ad what not;, may ^pear by that which hath 
been faid before : this only I ♦will obferve in 
this pUcf , that feeing mwder is &ch an inci* 
ik^tto piracy, I think that the commiffioners 
pf the admiralty, may well deny fuch perfona 
iil$ are indited of piracy, to be let to bail or 
mainprize, an well for the hmoufnpfe of the 
offence, as for tla^ afiinity it hath with murder, 
the offenders, wherein (as is aforefaid) are not 
bailable. 
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CHAP. XIL How^ or in what fort Bail or 
Mainprize may be difcbarged. 

IF the juftice of peace do let any prifoner 
that is bailable to bail, and afterwards as 
well the Prifoner by a writ of Habeas Corpus^ 
as the record of the indiftment, be removed 
by a writ of Certiorari^ either into the Chan-- 
cery^x into the Kin^s Bench^ the bail or main- 
prize taken by the juftice of peace is dis- 
charged for ever, as it is holden in 32/7. 8. 
TV/. Mainprize, yea although the record be 
remanded by a Procedendo^ as it is there likewife 
holden, Mafter Statbam doth report a cafe in 
12 R. 2. That after indiftment given in, i^c. 
the mainprizers are difcharged, and it is not 
holpen by the ftatute of i Ed. 6. cap. 7. as I 
take it. 

If the procefs of any kidiftment be difcon- 
tinued, the mainprisers are difcharged, (as I 
take it^ and if the party dieth, the mainpri- 
zers are difcharged •, for mors omnia fohitj et 
impotentia excufat kgem^ as BralJon faith ; but 
at the day of appearahce the mainprizers can- 
not plead the death of the party, but upon 
procefs againft them it miift come in, by the 
return of the (heriff, as it is holden, and then 
alfo may the mainprizers plead the fame, a$ 
I take it, in difirharge of the recognizance i 
pnd of tlus mattemhus much fhaU fuffice, 
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CHAP. XIII. the Conclufton with advtr- 
tifement. 

TH E end and fcope of this little treatife 
is, (under correftion of thofe of better 
judgment) to fet forth what the law of the 
realm doth require touching bail and mainprize : 
A neceflary thing (in my opinion) for fuch as 
be juftices of the peace to be known : for as he 
that ftandeth upon plain and fure ground, al- 
though he (hould be borne by rage and tempeft 
to the ground, yet might he without danger rife 
of himfelf again : fo he that hath the admini- 
ftration of juftice, and in all his occafions is 
guided and direfted by the rule of the law, 
neither abufing his authority, nor exceeding his 
commiflion, ftandeth on a fure ground, which 
will bear him up at all feafons. A wife man 
thinks be may do only fo much as is committed to 
bis charge. And good was the counfel (as 
thofe that follow it find) whofoever gave it, 
{videlicet) exceed not the commiflion : And al- 
beit it is truly faid, that we muft judge accord^ 
ing to lawy not to precedent : And as the logi- 
cian faith, Examples demonftrate^ but do not 
prove % yet undoubtedly it is a great content- 
ment and fatisfaftion to an honeft mind and a 
good confcience, efpecially in cafes that concern 
the life and liberty of a man, to follow the pre* 
cedent of grave and reverend men : howbeitfor- 
afmuch as all good laws are inftituted, and made 
for the repelling of thofe evils that moft com- 
monly happen: For ad ea qu^ frequentius acci^ 
duntjura adaptantur, and principally do refpeft 
the general peace and pront of the people : and 
therefore we ufe to fay, that? a mifchief is rather 

to 
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Service de Chhaler. 

TO hold by knights fervice, is to hold 
by homage, fealty and efcuage, and 
it draweth to it ward, marriage, and 
^lief; and know thou that knight's 
fervice is fervice of lands, or tenements to bear 
arms in war in the defence of the realm, and it 
oweth ward and marriage by reafon that none 
is able nor of power, nor may have knowledge 
to bear arms, before that he be of the age of 2 1 
years. And for fo much that the lord fhall 
not leafe that, that of right he ought to have, 
and that the power of the realm nothing be 
made weak. The law will becaufe of his ten- 
der age, that the lord him fliall have in his 
ward till the full age of him, that is to fay 21 
years. 

Grand Serjeanfy. 

TO hold by grand ferjeanty is as if a 
man hold certain lands or tenements of 
^^e king to go with him in his hoft, or to bear 
his banner with him in his wars> or to lead his 
hoft, or fuch like, and thereto belongeth ward, 
marriage and relief, as itappeareth in the trea- 
tife of wards and reliefs in the ftatute made 28 
' El I. 

X Petit 
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Petit Serjumty^ 

TO hold by petit fcrjcanty is as if a man 
hold of the king land or tenements, yield- 
ing to him a knife, a buckler, an arrow, a bow 
without ftring, or other like fcrvice atthewifl 
of the firft feoffor,. and thereto belongeth not 
ward, marriage, or relief And mark well 
that a man may not hold by grand, nor pe- 
tit ferjeanty, tnit of the king. 

Efcuage. 

TO hold by efcuage is by knights fervicc, 
and there belongeth ward, marriage, and 
relief And mark weU, that a mah may not 
hold by efcuage, but that he hold by homage, 
for that efcuage of common right drawcth to 
him homage, as it was judged /^»>/»^ H.ii 
E. 3. cap. 42. fol. 52. Jvawryej X15. And 
note well, that efcuage is a certain fum of mo- 
ney, and it ought to be levied by the lord of 
his tenant after the quantity of his tenure, 
when efcuage runneth thro' all England. And it 
is ordained by aH the counfel of England how 
much every tenant fhall give to his lord, and 
that is properly to maintain the wars be- 
tween England and them of Scotland^ or of 
IValeSy and not l)etween other lands, for that, 
that thofe forefaid lands ftiouldbe of right be- 
longing to the realm of England. 

Homage anceftrel. 

TO hold by homage anceftrel is where I or 
my anceftorshave holden of you or of your 
anceftors from time out of mind whereof no 

^ind 
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tiiund runneth, by homage, fealty^ and Ceftaiil 
tent. And it is not to hold by knight's fervice^ 
and thereto belongeth not ward» marriage, nor 
relief And note well that homage may bb 
faid in tv^o manners, that is to fay, homage 
anceftrel^ and homage de fait, Homage an- 
ceftrcl is where you or your anceftors have hoi- 
den of me and mine anceilors during the time 
of man's rememtHrancei by homage^ fealty, and 
rent. Homage defait is where I enfeoff your- 
felf to hold of me by homage and rent, and in 
fo much that this homage beginneth by my 
deed, it is called homage dt fait. 

And note well that homage anceftrel draweth 
hear to him voucher, that is to fay, warranty 
of anceilors, but not homage de fait. 

Curtefy ^/'England. 

TO hold by the curtefy of England )g 
where a man taketh a wife, inheritrix^ 
and they have iifue a fon or daughter, and the 
wife dieth, whether the iffue be dead or alive, 
the hulband (hall hold this land, for term of 
his life by the curtefy of England^ and by the 
law. And in this cafe the fee and the right rc- 
Aiaineth in the perfon of him of whom he hoi-' 
deth : and for that, this tenant may not alien 
in fee, nor for term of another's life, and if he 
do, it is lawful to him in the reverfion to enter • 

Pee-Jimpk. 

TO hold in fee-fimple is to hold to any 
man or woman, to him and to his heirs 
and his afligns for ever. 

X2 Frank 
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Frank tenure. 

TO hold in fr^hold is to hold for term of 
his own life, or for term of another 
man's life. And in this cafe the fee and the 
right remaineth in the perfon of him, of whom 
he holdeth. And for that this tenant may not 
alien in fee nor for term of life: And if he do, 
it is well lawful to him in whom the fee and die 
right abideth to enter. 

Dower. 

TO hold in dower is where a man inherit 
taketh a wife and dieth, the Ijeir (hall en- 
ter, and endow the wife of the third part of 
allthat that was her hiriband's in his life, infee- 
fimple or fee-tail, and ftie (hall hold thefe lands 
for term of her life as her freehold, 

Terme d'ans. 

TO hold for term of years is not but chat- 
tel in efFeft, for no action is maintainable 
againft the termor, for the recovering of the 
freehold, for no freehold is in him. A leafe 
for term of years is a chattel real, and the other 
chattel perfonal, and all goods which are re- 
movable are chattels perfonals. 

Mortgage.' 

TO hold in mortgage is to hold for a cer- 
tain term upon condition, that if the lef- 
for pay fo much money at fuch a day,- that he 
fnay enter, and if not, that the other (hall have 
a fee-fimple or fee-jail, or freehold. And in 
every cafe where lands or tenements be given 
; : to 
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ft a man for a certain term upon condition on 
the part of the leflbr to make the leflee to 
have longer time or term, if the other do 
not as the condition is, the lands and tenements 
until the day that the condition (hould be 
done, be holden in mortgage, as in a dead 
gage- , 

And note well, that if land be let to a man^ 
in mortgage in fee-fimple or in fee-tail, upon 
condition, that if the firft leflbr, as is before 
faid, pay fb much money at fuch a day that he 
may enter, and if not, that the leflee have the 
fame eftate in the lands, that the leflbr did him 
grant at the beginning. And if before the day 
affigned, the leflee be difleifed, he fliall have 
affile of novel diflfeifin. And in cafe that if 
the leflee take a wife and die feifed before the 
day afllgned, the woman Ihall be endowed. 

And note well, that if the leflbr after the 
death of the leflee pay not the money at the 
day affigned, then the woman fliall hold her 
dower, and the iflTue his heritage. And in 
cafe the leflTor at the day afligned pay the mo- 
ney to the heir of the leflee, then, he may put 
out the woman and the heir alfo of all the land 
firft let. And if a man give lands to another 
in tail, yielding to him a certain rent by the 
year, and one enter for default of payment, 
the donee taketh a wife and dieth feifed, the 
woman fhall be. endowed. And in cafe that; 
after the rent be behind, the donor may enter 
and put out the woman and the heir alfo. And 
pote well, that if lands be let to a man in mort- 
gage in fee upon condition, the leflee dotl| 
^lien, the leflor fliall be charged to pay the 

X 3 money . 
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money to the alienee, and not to the £?:oS^ 
^ it IS faid. 

Burgage. 

TO hojd in Burgage^ is to hold ^ i£ the 
burgefs hold of the king, or of another 
lord lands or tenements, yielding to him 4 
certain rent by the year, orclfe there where an-r 
other man theii burgefs holdeth of any lord 
Ignds or tenements in burgage, yielding to 
him ^ ccrta^in rent by the year, 

Socage. 

TO hold in Socage is to hold of any lord 
lands or tenements, yielding to him a cerr 
tain rent by the year for all manner of fcrviccs, 
And note weU, that to hold by focagc is not 
to hold by knight's fervjce, nor thereto belong-? 
eth ward, marriage, nor relief, but they fhall 
double once their rent after the death of their 
^nccflofs according to that whiqh they be wont 
to pay to their lord. And they fhall not be 
over meafure grieved, as it appcarcth in the 
treatife of wards and reliefs. And note well, 
that focage may be faid in three manners, that 
is to fay, focage in free tenure, focage in anci- 
ent tenure, and focage in bafe tenure. So(:age in 
free tenure is to hold freely by certain rent for al} 
planner of feryices, as is before faid, and that the 
|ie?:t kins body (hall haye the ward to whom the 
heritage may not dcfcend, till the age of 14 
years, that is to fay, if the heritage come hf 
the part of the father, they of the part of the. 
frio?h?r fli^l have the ward, and coptr^ wife, 

"^ * ■ ■■ ^ M 



And note well that if the guardian in focage 
do make wafte, he ihall not be impeached of 
waft, buc hm IhaU yield accompt; to the heir 
when he {hall come to his fuU age of xxi years. 
And look the ftatute of Marl^hidge^ c. 17. 
for this matter. 

Socage in ancient tenure is that where the 
peeple in ancient detnefhe held, which ufe no 
dher writ to have than the writ of right clofe, 
which (had be determined according to the cu- 
&om of the manor, and the monftraveruAt 
to ^charge them when their Icn'd diftraineth 
them to d^ other fcrrice that they ought 
not to do. And this writ of monjiraverunt 
ought to he brought againft the lord, and thofe 
tenants hold all by one certain fcrrice, and 
thefe be free tenants of ancient dcmefne. 

Socs^e in bafe tenure, is where a man hold- 
cth in ancient demefne, that may not have the 
manftraverunPy and for that it is called the bale 
tenure. 

Fee ferm. 

TO hold in fee ferm is to hold in. fee- 
funple, yielding to the lord the value^ 
or at leaft the fourth part by tfce year, and hf 
ought to do no other things but as it is cctf> 
tained in the feoffment, and he th^ holdcth i^ 
fee ferm ought to do fealty and not reliefc 

Frank fe£. ^ 

TO hold in frank fee/ is to hold in f*- • 
fimplc lands pleadable at the Common ^ 
law* 

X 4 l^aft 
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Bafefee. 

O hold in fee bafe, is to hold at the 
will of the lord. 

Viilenage. 

TO hold in pure villenage, is to do all 
that, which the lord will him comniand. 
The definition of villenage is villain of blood, 
arid of tenure. And it is he of whom the lord 
taketh redemption to marry his daughter, and 
tp make him free, and it is he whom the lord 
mav put oUt of his lands or tenements at his 
will, and alfo of all his goods and chattel. And 
note well, that a fokeman is no pure villain, 
and a villain owcth neither ward, marriage, or 
relief, nor to do any otherfervices real. And nott 
well, that the tenure in villenage fhall make 
jio free man villain, if it be not continued fince 
time out of mind, nor villain land fhall. makq 
no free man villain, nor free land Ihall make 
no ^villain free, except that the tenant have 
continued free fmce the time of no mind, but 
a villain fhall make free land villain by fcifin 
or claim of the. lord. And note well, that if 
e villain purchafe certain land, and take a wife 
and alien, and dheth before the claim or feifin 
of the lord, the wife fhall be endowed. And 
note well, that in cafe that the lord bring a 
Precipe quod reddat againft the alien which 
voucheth to warrant the iflfue of the villain 
.vdiich is villain to the lord, he fhall have the 
voucher, ^nd by proteflation the lord may fay 
that (notwithflanding that he plead with 'bis 
viHaip) yet his villain Ihall ngt be infr^nchifed, 
' . And 
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And note well, that a baftard ftiall never be 
judged villain, but by knowledge in court of ' 
record. And note well, that if debt be due by 
a lord to a free man, and he maketh two men 
his executors the which be villains to the faid . 
lord and dieth, the villains (hall have an aftion 
of debt againft their lord, notwithftanding that 
he plead with them, i^nd if he make prote- 
ftation, they Ihall not be for fo much infran- 
chifed, for that they be to recover the 
debt aforefeid to the ufe of another peribn, that 
is to fay, to the ufe of their teftator, and not 
to their own ufe. And if the tenant in dower 
have a villain which purchafeth certain land in 
fee, and after the tenant in dower entereth, fhe 
Ihall have the land to her and to her heirs for 
evermore ; and the fame law is of tenant for 
term of years of a villain. - 

And note well, that the lord may rob his 
villain, beat and chaftife at his will,fave only that 
he may not maim him, for then he (hall have 
appeal of maim againft him. 

And note well, that a .villain may have 3 
aftions againft his lord, that is to fay, appeal 
of death of his anceftor, appeal of rape done 
to his wife, and appeal of maim. And note 
well, if two parceners bring a writ of niefe, 
lind one of them be nonfuit, the nonfuit of 
him fhall be judged the nonfuit of them both, 
fo that if the nonfuit be after appearance, they 
fhall be put cut from that adion for ever, for 
the law is fuch in favour .of liberty. And 
note well, if two havQ a villain in commiOn, 
and one' of them make to him a'manumi(Ron, 
he ftiall not be made free againft both. And 
note well, th^t in ^ writ dc naHvo habendo^ if 
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behoveth diat the IcMrd fhew how he cxmcA 
privy of the blood of the viUaia cf whom lie 
IS lord, ^c. And if he nor none of his an* 
ceftors were not feiied <£ wiaat of hia bloody 
he fliall not win by his aAion» if the vifiain 
have not knowlcdged in court of record hin»- 
felf to be his viU^un. And note weU» thatt w 
a writ of niefe may not be put more nieftsthan 
twoi and this was 6rft broi^ht in^ in the hatred 
of bondage* But in a writ de Itbertate prcbamdor 
may be put as many niefes as the plaindflT 
will 

And note well, that if t)ie villain of a lord 
be in ancient dcmefne of the king, or other 
town privileged, within a year and a day, the 
lord may feife him ; and if he dwell in the 
* fame town or other place franchiied by a year 
and a day without feifin of the lord, he hath 
no power to feife him after, if he go not in 
eftray out of the forefaid franchife. 

lail 

TO hold in tail is where a man holdeth 
certain lands or tenements to him and to 
-his heirs of his body begotten. And note 
well, that if the land be given to a man and to 
his heirs males, and he has iffue male, he hath 
fee-fimple, and that was adjudged in the par- 
liament of our lord the king. But where lands 
or tenements be given to a man and to his heirs 
males of his body begotten, then he hath fee- 
tail, and the iffue female Ihall not be inhe- 
ritable, as it appeareth the xiiiith year of £^.3. 
in Amfe, 

f rail 
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Tail after poj^iliiy. 

TO hold ill the tail aftprpc^itky of tfltie 
extinft, is where fend is given ta a man 
^dto his wife, and to the heirs of their two' 
bodies ingendrfcd, and one of them overiiveth 
the other without iffue between theni begotten, 
he fliall hold the land for term of his own Kfe, 
as tenant in the tail after poflibility of iffue ex- 
tinft. And notwithftanding that he do waft, 
he ihall never be impea9hed of that waft. And 
itote that if he alien, he in the rcverfion fhall 
not have a writ of entry in confimtU cafu. But 
he may enter, and his entry is lawful 5' ftr Ro-J 
l^ert Tborfe^ Chief juftice, 

Free tnarri/fge. 

TO hold in frank-marriage, is tx> hold in 
the fecond tail limited in the ftatute of 
Wejiminjler 2, cap. i. And the feoffor fhall 
^quit the feoffee of all manner of fervices 
yntil the 4th degree be pail, and the feoffor {hall 
do all the fervice and fuit$ during the faid 
term. And after the heirs of the feoffee fhall 
do it, for that the privity o£ blood is paft. 
And if he be diftrained for fervice, he fhall 
have a writ of mefne againft him, fuppofing 
that he held the lands of him, buthelhaU 
not have the fore-judghient if it be not in ad- 
vantage of his iffues, 

And note well, that after the f^aurth degrea 
be paft, he Ihall l^e attendant of as much fer*: 
vice to the donor, a^ the donor is attendant ta 
the lord paramount. And if he do felony for 
Whi?h fee is attaint, the king ihajl have hi^ 
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lands for term of his life natural. And after 
his death, his iflue (hall inherit, as by force of 
the tail. And in this cafe, none fhall have his 
lands by way of efcheat ; no more than in any 
other tail. And in cafe that the tenant die 
without heir of his body begotten, the land 
fhall revert to the donor as it fliould in the 
, common tail. And if a man let his land to an- 
other in frank marriage^ yielding to him a cer- 
tain rent by year, he (hall hold thisiand in the 
common tail, and not in frank marriage for 
by the rent refervcd, thefe words [in liberum 
maritagium) be all utterly void, fo that the te- 
nure (hall be intended after the tenure in the 
common tail. 

And note well, that the gift in frank mar- 
riage hath a condition annexed to it, notwith- 
ftanding that it be not openly declared in the 
deed or the gift, as it appeareth by the ftatute 
of FFeJiminJi, 2. tap. i. de donis conditionalibus. 

And note well, that a man Ihall not give 
lands nor tenements in frank marriage, but 
where the woman is privy of blodd to the do- 
nor, for elfe the man nor the woman fhall have 
no other cftate by the feoffment but for term 
of life. 

Fr^e alms. 

TO hold in frank almoigne, is to hold 
lands or tenements to ferve God and 
holy church, to endow without doing any other 
manner of fervice. . And note well, that in 
this cafe the donoris mefne, and ought to ac- 
ouit him freely againfl the chief lord, and alfo 
they that hold in frank almoigne fhall do nQ 
fealty, but they that hold in frank marriage, 
Ihall do fealty,. ^ EleiU^ 
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ElegiL 

TO hold by elegit is where a man hath re- 
covered debt or damage by a writ againft 
another, or by confeffion, or in other manner, 
he ihall have within the year againft him a writ 
judicial called Elegit^ to have execution of the 
half of all his lands and chattels, (except oxen 
and beads of the plow) till the debt or da- 
mages be utterly levied or paid to him, and 
during the term he is tenant by elegit. And 
note well, if he be put out within the term he 
fhall have affife of novel diffeifm, and after a 
redifleifin if need be, and this is given by the 
ftatute of Weftminjier 2. cap. 18. and alfo by 
the equity of the fame ftatute, he that hath 
his eftate, if he be put out, Ihall have aflife,. 
and a redifleifin if need be'; and alfo if he ma)ce 
his executors and die, and his executors enter 
and after be put out, they fiiall have by the 
equity of the fame ftatute fuch aftion as he 
himfelf before-faid -, but if he be put out, and 
after make his executors and die, his execti- 
tors may enter, and if they be ftopped of their 
entry, they ftiall have a writ of trefpais upon 
their matter and cafe. 

And note well, if he dcwaft in all the land, 
or parcel, the other fliall have againft him im- 
mediately a writ judicial out of the firft record, 
called a venire facias ad compmandum^ by which 
it (hall be inquired if he have levied all the 
money, or parcel; and if he have not levied 
the money, then it ftiall be inquired to how 
much the waft amounteth, and if the waft 
amount but to parcel, then as much of the 
money, as the waft anfiourtteth ftiall be 'ab- 
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ridged of the forefaid money which Was to fed 
levied. But; if he have 'done more waft thail 
the forefaid fum of moniey which was to be le- 
vied amounteth, the- other (hall be difcharged 
by-and-by of all the f^d money^ and Ihall re- 
cover the land, and for the fuperfluity of the 
waft made above that which amouhteth to the 
faid fum, he fliall recover his damages fingle } 
and the fame law is of his executors, and alfo 
of him that hath his eftate. And note, thdc 
if he alien in fee, for term of life, or in taU, all 
or parcel of the land which he holdeth by tk" 
, gity if the alienation be made within the term, 
or after, he which hath right ihall have againft 
him one aflife of novel diflcifin. And thejr 
both muft be put in the aflife, the alienor and 
the alienee, and notwithftanding that the alie^ 
nor die prefently, yet he which hath right 
fhall have an aflife againft the alienee alone, as 
if the alienor had been a plain tenant for term 
of years, and that is by the equity of the fta- 
tuteof iV. 2. cap. 15. for that that he hath 
not but a chattel in effeft ; and the-fame laW 
is of his executors and of him which has his 
eftate, as is aforefaid. 

And note well, that in an elegit^ if the 
IherifF return that he had nothing the day 
of the recognizance made, but that he pur* 
cjiafed lands after the time, then the party 
plaintiff^ ihall have a new writ to have execu- 
tion thereof; the fame law is of a ftatute mer- 
chant. And note well, that after ^ fieri facias 
a man may have the elegit^ but not con- 
trary wife, inafmuch as the elegit is of as 
higher nature then the fieri facias. And note 
well, that if a man recover by a writ of 
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debt and fueth z^ fieri fadas^ and the fiieriflT 
rctam thsct the p^uty hath npthing whereof he 
may make'^ree'^rkh the party, then the plain- 
tiff &aU Kave a capAS J^cut aliasy and a plu- 
riesi .suid if the IbcrifF return at the ^^'^ 
mU9 voUsc^Fpus^ and he have nothing where- 
of he may inake gree to the party, he fhall be 
feat to the prifon of the Fleet, and there Ihall 
abide till he have naade agi?eement with the 
party ; and if the fheriff return non eft inventus^ 
then there fhall go forth" an exigent againft 
him. And note well, that in a writ of debt 
brought againft a perfon oi holy church, 
which hath nothing of lay fee, and the fheriff 
rcturncth, that he has nought by which he 
may be fummoned, then fhall the plaintiff fue 
a writ to the biihop that he make his clerk 
to come, and the bifliop fhall make him. 
to come by fequeftration of the church. And 
note well, that if a man bring a writ of debt 
and recover, and make his executors and dieth, 
they fhall have execution, notwithftanding 
that it be within the year by 2l. fieri facias. 

Statute merchant. 

TO hold by Statute merchant, is where a 
man knowledgeth to pay certain money 
to another at a certain day before the mayor, 
bailiff, or other warden of any town, that 
hath power to make execution of t*he fame 
ftatute, and if the obligee pay not the debt at 
the day, and nothing of his, goods, lands, or 
tenements may be found within the ward of 
the mayor or warden beforcfaid, but in other 
places without, theii the recognifee Ihall fue 
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the recogntfance and obligation with a <!ertlfi-' 
cation to the chancery under the king's feal, 
and he Ihall have out of the chancery a capiat 
to the flierifFof the county where he is to take 
him and to put him in prifon, if he be not a 
clerk, till he have made agreement of the 
debt. And one quarter of the year after that, 
he (hall be taken, he (hall have his land 
delivered to himfelf to make agreement to the 
party of the debt, and he may fell it while he 
is in prifon, and his fale fhall be good and law-» 
ful. And if he do not agree within a quarter 
of a year, or' if it be returned that he be not 
found, then the recognifee may have a writ of 
the chancery which i« called Extendi facias^ di- 
refted to all fheriffs, where he hath lands, x.(^ 
extend his lands and goods, and to deliver the 
goods to him, and to feife him in his lands, to 
hold them to him and to his heirs and his af- 
figns, till that the debt be levied or paid, and 
for that time he is tenant by ftatute merchant. 
And note-well, that in a ftatute merchant th^ 
recognifee ftiall have execution of all the lands 
which the recognifor had the day of the re- 
cognifance made, and any time after by force 
of the fame ftatute. 

And note well, that when any wafte or de- 
ftruftion is made by the recognifee, his execu- 
tors, or by him that hath eftate, the recognifor 
or his executors ftiall have the fame law as is 
before faid of the tenant by elegit. 

And note well, if the tenant by ftatute mer- 
chant hold over his term, he that hath right 
may fue againft him a venire facias ad compu- 
tandum^ or elfe entei: by-ahd-by as upon tenant 
by elegit. 

Bent 
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THERE be three manners of rents, that 
is to fay, Rent fervice, Rent charge, and 
Rent feck. «Rent fervice is, where a mart 
holdeth of another by fealty, and to do fuit 
to his court, and yielding to him a certain 
rent by the year for all manner of fervices. 

And note well, that if the lord be feifed of 
the fervice and rent beforefaid, and they be 
behind, and he diftrain, and the tenant ref* 
cueth the diftrefs, he may h^e aflSfe, or a writ 
of refcous ; but it is more neceffary for him to 
have aflife, than a writ of refcous, for that by 
aflfife he (hall recover his rent and his damages, 
but by a writ of refcous he fhall not recover 
but the thing and the damages. 

And note well, that if the lord be not feifed 
of the rent and fervice, and they be behind^ 
and he diftrain for them, and the tenant take 
again the diftrefs, he (hall not have affifc, but 
a writ of refcous, and Ihall not need to Ihew 
his right. 

And note well, that if the lord diftrain his 

tenant in Socage for knight's fervice, which is 

not denied him, and avow for the fame fervice 

in court of record, he fhall be charged by the 

* fame fervice • by Finch, term. Hillariu anno 46* 

And note well, that if the lord may not find 
a diftrefs by two years j he fhall have againft 
tenant a writ of ceffavit per biennium, as it ap- 
peared! by the ftatute of fVeJtm. 2. cap. 21. 
And if the tenant die in the mean time and his 
ifliie enter, the lord fhall have againft the ifTue 
' a writ of entry upon the Cejavit\ or if the 

Y tenanrC 
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tenant alien, ' the lord fliall^ have againft the 
alienee the forefaid writ. But if the lord have 
ifluc and die, and the tenant be in arrearages 
of the faid rent and fervice in the time of rfic 
father of the iflue, and not in the time of the 
iffue, he may not diftrain for the arrearages in 
the time of his father, and he fhall have no 
other recovery againft the tenant, or any other, 
for that fuch advantage is given by the 
law to the tenant. And note well, that rent 
fervice is that to the which belongeth fealty, 
but to rent charge and rent feck belongeth 
not fealty, but it belongeth to rent fervice of 
common right. 

Rent charge. 

RENT charge is where a man granteti 
certain rent going out of his lands or te- 
nements to another in fee-fimple, or in fee- 
tail, or for term of life by deed, upon condi- 
tion,^hat at what time the rent be behind, it 
Ihall be well and lawful to the grantee, his \ 
heirs or afligns to diftrain in the fame lands 
or tenements. And note well, that if the rent 
be behind, it is well lawful to the grantee at 
his eleftion to have a writ of annuity, or elfe 
he may diftrain -, and if the diftrefs be taken 
againft his will from him, and he was never 
feifed before, he hath no recovery,, hut by writ 
of Refcous, for the diftrefs firft taken giveth 
not to him feifin, only if he hap the rent be- 
fore, for if he were- feifed of that rent before, 
and after the rent be behind, and he diftrain, 
and refcous to him be made, he fliall have af- 
file, or a writ of refcous. 
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And note well, that in every affife of fcirf 
charge and annual rent, or in a writ of Annui* 
ty, it behoveth him that bringeth the writ 
to fhew forth an cfpecialty, or elfe he fhall 
not maintain the aflTife ; but in a mortdaunce-^ 
ftor or formedon in the diicender, or other 
writs (in the which title is given or comprifed) 
brought of rent charge^ or annual rent, ic 
lieedeth riot to fheW efpecialty. 

And note well, that if a man grant a rent 
tharge to another, and the grantee purchafcf 
the half of the land whereof 3ie rent i^ going 
out, all the rent is cktihA, and if the grantee 
releafe to the grantor parcel of the rent, yet 
alf the rent is notextinlt. 

But in rent fervicc the law is otherW}fe, for 
notwithftartding that the lord hath purehafcd 
the half of the laiid whereof the rent is going 
out, yet the rent is not extinft but for the halfj 
and the caufe of the diverfity is, that rent fer- 
Vice may be fevered to one portion, but not 
rent charge* 

And note well, that if rent charge be gran* 
ted to two jointly, and the one releafe, yet 
the other (hall have the half of the rent- AncJ 
alfo if one purchafe the half of the land where- 
of the rent is going out, the other fhaill have 
Ae half of the rent of his companion : aftd 
if the diffeifor charge the landi to ftrangef,^ and 
the difleifee bring an afllfe and recover, the 
charge is defeated But if he that hftth right 
charge the land, and a ftf anger fain a falfe ac- 
tion againft him, and recover by default, thp 
charge abideth. And note well, that in calc 
that purparty be between the parceners, and 
toore landi be allorted to. one than to the other, 
Y i and 
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and flic that hath more of the land, chargeth 
her land to the other, and flie happeth the 
rent, fhe Ihall maintwi aflife without efpeci- < 
alty. And if the grantee have in fee-iimple» 
or in fee-tail, and hath ifiue and dieth, if the 
iflue bring a formedon, or aflife of Mortdaun- 
ceflror, he fhali never be charged to fliew an 
efpeciaky. 

I 
Rent feck. 

RENT feck, is where a man holdeth of I 
me by hom^, fealty, and other fer- 
viqe, yielding to me a certain rent by the year, 
and I grant this rent to another, referving to 
me the fervice^ 

And note well, that in rent feck, if a man 
be feifed of the rent, and the rent be behind, I 
he may not diftrain, but he (hall have aflife of | 
novel ^ifleifin. 

And note well, that if rent feck be granted 
to a man and to his heirs, and the rent be be- 
hind, and the grantor die, the heir may not 
diftrain, nor fhall recover the arrearages of the 
time of his father, as it is before faid of rent 
fervice. 

And in the fame manner it is to fay of rent 
charge, or annual rent. But in all thefe rents 
beforefaid the heir may have for the arrearages 
in his own time, fuch advantage as his father 
had in his life. 

And note well, that in rent feck if a man 
be not feifed of the rent, and it be behind, he 
k without recovery, for that it was his own 
f^ly at the beginning when the rent was gran- 
ted to him, or referved, that he took not feMin 

of 
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of the rent as a penny or two pence. And 
note well, that a man may not have a cejfavit 
per bietmium^ or another writ of ^cntry fur cejfavit 
for no rent feck behind by two years, but only 
for rent fcrvice, as it appeareth in theftatute. 
And note well, that in rent feck it behoves 
him that fueth for the rent, feck to Ihew a 
deed to the tenant, for elfe the tenant fhail not 
be charged with the rent Ijut where the rent 
feck was rent fervice before •, as in that cafe : 
Lord, mefne, and tenant, and every of them 
holdeth of other by homage and fealty, and the 
tenant of the mefne 10 s. of rent, the lord para- 
mount purchafeth the lands or tenements of the 
tenant, all the fetgnory of the mefne but the 
rent is extinft. And for this caufe this rent 
is become rent feck, and the rent fervice 
changed, for he may not diftrain for this rent ; 
and in this cafe he that demandeth the rent 
Ihall never be charged to fhew a deed. Alfo 
in a writ of mortdaunceftor, [aiel, or befail of 
rent feck, it needeth not to (hew a fpecialty, 
for that thefe writs of pofTeffion do compre- 
hend a title within themfelves, that is to fay, 
that the anceftor was feifed of the fame rent, 
and continued his pofleffion, becaufe of which 
fcifin the law fuppofeth that it is alfo averrable 
by the country. Yet learn, for fome fuppofe 
that it behoveth of neceflity to fhew forth a 
deed, for that rent feck is a thing againft 
common right, as well as rent charge. But in 
aflife af novel diffeifin, and in a writ of Entre 
fur dijfeijin brought of rent feck, it behoveth 
of neceflity to {hew forth a deed, for that that 
rent feck is a thing againft commqn right, ex- 
cept in the cafe beforefaid, where it was rent 
Y 3 fervice- 
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iferviceljcforeJ And dlife of novel dijfuifinj and 
a writ of entrefur diffeiftn^ contain within theoi 
no title, but fuppofe a difleifin to be done to 
the plaintiff, and of the intendment of the 
law, the difleifin giveth no caufe of averment 
againft comnjon right, but of neccflity it bcr 
^oVeth to flicfw forth a deed. 

Suit feroice. 

SU I T fcryice is to come to the court from 
3 weeks to 3 weeks by the whole year, and 
for that a maii fhaU be diftrained and not 
amerced. 

Suit real is to come to the court of leet^ 
and that is but twcie in the year, and for that 
|i rnah (hall t}e amerced, and not diftraiped^ 
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SOME 

NOTES and ADDITIONS 

T O T H E 

Lord COKE'S Commentary upon 
LITTLETON, fhewing how the 
Laws are altered fince thofe Au«r 
thors wrote. 



FOR if he is not tenant to the land, be ^^j^^ i,h,U 1 
he within or without the feignory, he / 

is exempt from: the fervices claimed by 
reafon of the land. 

By 32 if. 8. c. 16. It is enafted. That all jt^/;^ ^ 3 r^ i 
leafes of any dwelling houfe within this realm, 
or any the king's dominions, made to any 
ftranger, artificer, or handicrafts men born 
out of the king's obeyfance, not being de- 
nizen, fhall be void. ' ' 

Per Vavafor in 14 //. 7. 29. If n6 evidence Folio 6. h. [3] 
is given, yet the jury {hall give a verdid for 
one of the parties. 

Since my lord Coke wrote, another incapa- p^^^ 3 ^ m 
city to inherit hath been introduced per 1 1 £s? 
^^ ^- 3- ^- 4- f^^' 4- hy which it is enafted. 
That from and after the 29th of September 
1 7 00. If any pcrfon educated in the popifli re- 
7 4 ligion, 
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ligion, or profcfTing jhe fame, (hall not, within 
fix months after he or (he fhall attain the ag^ of 
eFghteen years, take the oath of allegiance and 
fupremacy, and alfo fubfcribe the declaration 
fetdown and exprcffed in an aftofparliamept 
made 1 3 C 2. intituled, An AEt for the more ef* 
fe£lual preferving the King^s per/on and govern- 
ment , by di fabling papijis from fitting in eitbef 
houfe of parliaments to be by him or her 
made, repeated and fubfcribed in the courts of 
Chancery or King's Bench, or quarter-feffions 
of the county where fuch perfon (hall refidc, 
every fuch perfon fhall in refpeA of him of 
herfelf only, and not to or in refpe<5t of any 
of his or her heirs or poftcrity, be difabled 
and made incapable to inherit or take by dcr 
fcent, devife or limitation, in pofleffion, re? 
verfion or remainder, any lands, tenements or 
hereditaments within the kingdom di England^ 
dominion of Wales^ or town of Berwick upon 
S'weei\ and that during the life of fuch' per- 
son, or until he or (he do take the faid oaths, 
and make^ repeat and fubfcribe the fald declar 
ration in manner as aforefaid, the next of hi^ 
or her kindred, which (hall bje a proteftantj 
Ihall have and enjoy the faid lands, tenements 
•and hereditaments, without being accountable 
for the profits by him or her received during 
fuch Enjoyment thereof, as aforefaid : But in 
cafe of any wilful wafle committed on the faid 
lands, tenements, or hereditaments, by the 
perfon fo having or enjoying the fame, or any 
other by his or her licence or authority, the 
party difabled, his or her executors and admi- 
liiftrators fhall and may recover treble damagcs- 
^or the fame, againfl the perfon committing 
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foch wafte, his or her executors or adminiftra-: 
tors, by adlion of debt in any of his maje- 
fty's courts of record at fVeJiminfter : And 
that from and after the loth day of April 
1 700. every papift, or perfon making profeC- 
fion of the papifti religion, Ihall be difabled, . 
and is hereby made incapable to purchafe ei- 
ther in his or her own name, ^ in the name 
of any other perfon or perfons, to his or her 
ufe, or in truft for him or her, any manors^ 
lands, profits out of lands, tenements, rents, 
terms^r hereditaments, within the kingdom of 
England^ dominion of fFaleSy and town of 
Berwick upon Tweedy and that all and fingular 
. eftates, terms, and any other interefts or pro- 
fits whatfbever out of lands, from and after 
the faid tenth day of Jpril, to be made, fuf- 
fered or done, to or for the ufe or behoof of 
any fuch perfon or perfons, or upon any truft 
or confidence, mediately or immediately, to 
or for the benefit or relief of any fuch per- 
fon or perfons, fhall be utterly void and of 
none effe6t, to d)l intents, conftruftions and 
purpofes wbatfoever. 

For till the fon is born the remainder cannot p^,/^^ zS.a.Ul 
veft, and there is nothing to divide the eftate 
for life fitomthe inheritance, which for a time 
drowns the eftate for life. 

This was originally true of all earldoms, jr^//^ *o.^[6j 
fc?f. becaufe they were all held by feudal fer- 
/ vice, which women could not do ; but their 
nature being altered, this rule is now to be un- 
derftood only of fuch earldoms, &?r. as re- 
main in their original plight, and are ftill feu- 
dal, as the earldom of Arundel^ &c. Salk, 253. 
31*^^.401.' 

2 The 
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AA»3i.«.[7] The reafon why the law gave the wift a 
dower, will appear if we confider how the law 
ftood antiently : for by the old law, if this 
provifion had not been made, and the party at 
the marriage had made no affignment of dower, 
the wife would ' have been without any provi- 
fion, for the perfonal eftates even of the richeft 
were then very inconfiderable 5 and before 
trufts were invented, which is but lately, the 
huiband could give his wife nothing during his 
own life, nor could he provide for her by will, 
becaufe lands could not be devifed unlefs it was 
in fome particular places by the cuftom, till 
the ftatute of H. 8. 

1^9 32.tf [8] In the fjrft cafe there never was any lawful 
marriage, without which (he can have no title 
to dower-, for the fentence in the fpiritual 
court does not void the marriage, but only de-r 
clares that to be void that was fo before -, but 
in the divorce a menfa et tboro, there the mar- 
riage is allowed to be good and ftill fubfifting. 

FoIh^2,a,[g] This is to be underftood under this limita^ 
tion, viz. if Ihe go off her hulband*s lands ; 
for if (he {by with the adulterer on them, it is 
no elopement, and Ihc fhall • be endowed* 
F. N.B. 150. 

Folio 39. «. xhe reafon is, becaufe the guardian in chi- 

•^"^J valry lofing his military fervices which his te- 

nant was bound to do, by the infancy of the 
heir, the eftate he gave in confideration of 
thofe fervices, ought to remain to him till he 
has the fervices for which he granted it, to de- 
fray the expences of hiring others for thofe 
purpofes. 

Fj//o 41. k By the 29 Car. 2. cap. 3. feil. 12. it is cnr 

t^O a6bed, That any ellacc fur autre vie fhall t>e 

devifeable 
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Hcvifeable by a will in writing, figned by the 
party fo devifing the fame, or by fome other 
pcrfoa in his prefence, and by his exprefs di- 
rc6tions, atteftcd and fubfcribed in the pre- 
fence of the devifor by three or more wit- 
nefles. And if no fuch devife thereof be 
made, the fame ftiall be phargeable in the 
hands of the heir, if it Ihall come to him by 
reafonof a fpecial occupancy, as aflets by di- 
fccnt, as in cafe of lands in fee-fimple ; and in 
cafe there be no fpecial occupant thereof, it 
(hall go to the executors or adminiftrators of 
the party that had the eftate thereof^ by virtue 
of the grant, and fhall be aflets in their hands. 

By the 12 Car. 2. cap. 24. fell. i. All fines Folio ^^.b* 
for alienations, feizures and pardons foraliena- [12Q 
tions are taken away. And by the fixth feftion 
it is declared. That nothing in the faid aft con- 
tained fhall be conftrued to take away any fines 
for alienations due by particular cufloms of par- 
ticular manors and places, other than fines for 
alienations of lands or tenexnents, holden im- 
mediately of the king in capite. 

It feems this opinion of our author is to be Folio 47. 0I 
underftood under a. limitation, viz. unleis the [13] 
rent be referved during the term ; for fuch re- 
fervation was adjudged good on confideration 
of this opinion in the cafe of Sacheverell and 
Frogate^ which is reported in 2 Saunders '^61. 
1 Ventris, 148. 6? 161. t6 declare the intent of 
the parties to be the rent that Ihould be paid 
during the leafe, and that though the referva- 
tion thereof was to the executors, adminiftrar 
tors and afligns, yet the law would difpofe of 
it to the heir, which judgment feems highly 
reafpnable, becaufe the rent comics in lieu oi 

the 
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the land, and iffues out of it, and that other- 
wife had defcended to the heir. 
JM»47, tu By the 2d of W. 6? Af. S(ff. i. cap. 5. it is 
[*4] enaacd. That where any goods or chattels (hall 

be diftraioed for any rent referved and due 
upon any demife, le^e or contract whatfoever, 
and the tenant or owner of the goods ib di- 
ftrained ihall not within five days next after 
fuch diftreis taken, and notice thereof (with 
the caufe of fuch taking) left at the chief m£»i- 
fion-houfe, or other moil notorious place on 
thepremifles, charged with the rent diftraitied 
for^ replevy the fame, with fufficient fecurity 
to be given to the fherifF according to law. 
That then in fuch cafe, after fuch diflrels and 
notice, asaforefaid, and expiration of the faid 
five days, the perfon diilrainins ihall and may^ 
with the iheriff or under-iheriffof the county, 
or with the conilable of the hundred, parifli 
or place where fuch diilrefs ihall be taken 
Cwho are thereby required to be aiding and af- 
(litins therein) cauie the goods and chattels fb 
diilrained to be appraifed by two fworn ap- 
praifcrs, (whom fuch iheriff, under-iheriff or 
conilable, are thereby impowered to fwear) to 
appraifc the fame truly, accordins; to the bell 
of their underilandings •, and after fuch ap- 
praifement ihall and may lawfully fell the goods 
and chattels fo diilrained, for the beft price 
that can b^ gotten for the fame, towards la- 
tisfaftion of the rent for which the faid goods 
and chattels ihall be diilrained, and of the 
charges of fuch diilrefs, appraif^ment and fale, 
Icavmg the overplus (if any) in the hands of 
the faid iheriff, under-iheriiF or conilable, for 
the owner's ufe. 

3, And 
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3« And that it fhall and may be lawful to or 
for any perfon or pcribns having rent arrear^ 
and due upon any demife, leafe or contraft^ 
to (eizc and fecure any flieaves or cocks of 
com, or corn loofe^ or in the ftraw; horfes 
drawing a cart may be diftrain^i for rent ; and 
if a man riding on an horfe be damage feaiant^ 
the horie may be led to the pound with the 
man upon him* i Sid. 422, 440. Or hay 
lying or being in any bam or granary, or upon 
any hovel, ftack, or rick, or otherwife upon 
any part of the land or ground charged with 
fuch rent, and to lock up and detain the fame 
in the place where the fame 0iallr be found, for 
or in the nature of a diflrefs, until the fame 
fliall be replevied upon fuch fecurity to be 
^iven, as aforefaid ; and in default of replevy- 
mg the fame, as aforefaid, within the time 
aforefaid, to fell the fame, after fuch appraife- 
ment thereof to be made, fo as neverthelefc 
fuch corn, grain, or hay, fo diflrained as afore- 
laid, be not removed by the perfon or perfons 
diftraining, to the damage or the owner there- 
of, out of the place where the fame fhall be 
found and feifed, but be kept there (as im- 
pounded) until the fame fhall be replevied, or 
fold in default of replevying the fame within 
the time aforefaid. 

-4. And it is further enafted. That upon any 
pound-breach, or rcfcous of goods or chattel^ 
diftrained for rent, the perfon or perfons grie- 
ved thereby Ihall, in a fpecial aftion upon the 
cafe for the wrong thereby fuflained, recover 
his and their treble damages and cofts of fuit 
againft the offender or offenders, in any fuch 
recoils or pound-breach, any or cither of 

them. 
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them, or againft the owners of the goods di- 
* ftrained, in cafe the fame be afterwards found 
to have come to his ufe or.pofleflion^ 

J:. Butincafeanyfuchdiftrefsandfale^asafbre- 
, (hall be made^ by virtue or colour of that 
aft for rent, pretended to be in arrear and duei 
where in trudi no rent is in arrear or due to thtf 
perfon or perfons diftraining •, or to him or 
them in whofe name or names^ or right, foch 
diftrefs Ihall be taken, as aforefaid; that their 
the owner of fuch goods or chattels diftrain^df 
and fold as aforefaid, his executors or admmi^ 
ftrators (hall and may, by aftion of trefpafs^ 
or upon the cafe, to be brought againft the 
perfon or perfons fo diftraining, any or either 
of them, his or their executors or adminiftra- 
tors, recover double the value of the goods or 
chattels fo diftrained and fold, together with 
full cofts of fuit. Per 8 Anna^ c. i6. it is fur- 
ther enafted. That no-goods or chattels what* 
foeyer, lying or being in or upon any mef- 
fuage, lands, or tenements which are or ihall 
be leafed for life "or lives, term -of years, at 
will, or otherwife, Ihall be liable to be taken 
by virtue of any execution, or any pretence 
whatfoever, unlcfs the party, at whofe fuit the 
faid execution is fucd out, Ihall before the re- 
moval of fuch goods from off the faid pre- 
miffcs, by virtue of fuch execution or fuch cx- 
. tent, pay lo the landlord of the faid premifles, 
or his bailiff, all fuch fum orfums of money, 
as are or fhall be due for rent for the faid pre-* 
miffes at the time of the taking fuch goods or 
chattels, by virtue of fuch execution : Pro- 
vided the faid arrears of rent do not amount xa 
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more than one year's rent-, and in cafe the 
faid arrears fhall exceed one year's rent, then • 
the faid party at whofe fuit fuch execution is 
fued out, paying hi; faid landlord, or his baiiiif, 
one year's rent, may proceed to execute his 
judgment as he might have done before the 
making of that aft ; and the fherifF or other 
officer -is thereby impowered, or required to 
levy and pay to the plaintiff, as well the mo- 
ney fb paid for rent, as the execution-rtioney. 

And in cafe any leiTee for life or lives, term 

of* years, at will, or otherwife, of meffuagcs, 

lands, or tenements, upon the demife whereof 

any rents are or (hall be referved or made 

payable, Ihall fraudulently or clandeftinely 

convey or carry off or from fuch demifcd pre- 

miffes, his goods or chattels, with intent to 

prevent the landlord or leflbr from diftraining 

the fame for arrears of fuch rent fo referved 

as aforefaid, it fhall and may be lawful to and 

for fuch leffor or landlord, or any pcrfon or 

perfons by him fot that purpofe lawfully im- 

powered, within the fpace of five days next 

enfuing fuch conveying away or carrying oflF 

fuch goods or chattels, as aforefaid, to take 

and feize fuch goods and chattels where ever 

the fame ihall be found, as a diftrefs for the 

faid arrears of fuch rent, and the fame to fell 

or otherwife difpofe of in fuch manner, as if 

the faid goods and chattels had actually been 

diftrained by fuch lefTor or landlord, in and 

upon fuch demifed premifTes for fuch arrears 

of rent ; any law, cuftom, or ufage to the 

contrary in any wife notwithftanding. 

But it is p'ovided, That nothing in that 
ad contained Ihall extend, or be cc^nltrued to 

extend 
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extend to empower fuch leflbr or landlord to 
take or feize any goods or chattels, as a diftreis 
for arrears of rent, which fhall be fold bona 
fide^ and for a valuable confideration, before 
fuch feizure nude ; any thin^ -therein contained 
to the contrary notwithftanding. 

And it is enafted alfo. That it Ihall and may 
be lawful for any perfon or perfons having any 
rent in arrear, or due upon any leafe or demifc 
for life or lives, to bring an adion or adions 
of debt for fuch arrears of rent, in the fame 
manner they might have done in cafe fuch rent 
were rcferved upon a leafe for years* 

And it is further enadcd and declared. That 
•all diftrefles thereby impowered to be made as 
aforefaid, ihall be liable to fuch fales, and ia 
fuch manner, and the monies arifing by fuch 
fales to be diftributed in like manner as by the 
firil mentioned a£t is in that behalf directed 
and appointed. 

It is thereby further enafted, That it fliall 
and may be lawful for any perfon or perfons 
having any rent in arrear, or due upon any 
leafe for life or lives, or for years, or at will, 
ended or determined, to diftrain for fuch ar- 
rears, after the determination of the faid rc- 
fpeftive leafes, in the fame manner as they 
might have done if fuch leafe or leafcs had not 
been ended or determined. 

Provided that fuch diftrefs be made within 
the fpace of fix calendar months after the de- 
termination of fuch leafe, and during the con- 
tinuance of fuch landlord's title or intereft, 
and during the pofleffion of the tenant from 
whom fuch arrear became due. 

And 
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And thttieis a provifion in the aft, That 
tibching contained therein (hall extend, or be 
conftrued to e^end, to let, hinder, or prcju* 
dice her majefly, her heirs or fucceflbrs, in 
the levying, recovering, or fcizing^ any debts* 
fines, pen^ties ot forfeitures, that fhali be due, ^ 
payable or anfwerable to her majefty, her heirs 
or fucceflbrs, but that it (hall and may be law- 
ful for her majefty, her heirs and fucceflbrs, to 
Ifevy, recover, and feize fuch debts, fines, pc^ 
nalties and forfeitures, in the fame manner a$ 
if that aft had never been made; any thing 
therein contained to the contrary thereof in 
any wife notwithftanding. 

Per 29 Car. 7.. c. g. feS. i, fe? 2. itis en* f^jiv^l, jg^ 
afted. That all leafes, eftates and interefts of [15] 
freehold, or terms of years, or any certain 
intereft of, in or out of any mefluages, manors^ 
lands, tenements or hereditaments made or 
created by livery and feifin only, or by parol, 
and not put in writing, and figned by the par-^ 
ties fo making or creating the fame, or their 
slgents thereunto lawfully authorized in wri-» 
ting, (hall have the force and efFeft of leafes 
6r eftates at will only, and fliall not, either in 
law or equity, be deemed or taken to havd 
toy other or greater force or effeft -, any con- 
fideration for making any fuch parol leafes or 
tftates, or any former la^ or ufage to the con*- 
trary notwithftanding* 

2. Except neverthelefs all leafes not eltceed* 
ing the term of three years from the making 
thereof, whereupon the rent rcfervcd to the 
landlord during fuch term^ fliall amount unta 
two third parts at the leaft of th^ full imf^ 
proved value of the thing demifed. iV^dl 
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iQoreovcr tlMitt no le«&s» eft^tea, ^ btf irfts, 
cither of firediold or term <^ yean^ or ^y 
cerf ain incereft^ wt beiog copy^Ui. 9r ^i#o* 
iMry iotcfcftt (^ in, IP, or out q| ai^y nW- 
fv^es^ manorsy knds,. fifmm^t^ or beifdi- 
m»<nts, (hair be .ftffignfd» gra9f^4» or iur- 
r^ndertd, unkfe it be by deed <Mr ^pie io wfi* 
ting, ggned by the pan^ fo ^(figniflg» g^itf^t^ 
iog) orfurrenderifig^thc iam^ or their ag^tti 
th^fcunto lawfiiHy authoroed by writii^> 91 
Iqr a^ or openaioni.of lav?. 

P^ 4 Annay €. 16. fiSi. is* after a reckalt 
that it harh been doubled, whether finpe the 
making of the faid a£t oi parliameflt, tiie de-* 
, ^ clarations or creations of ufes, trufts o^ 090- 
fldences of any fines or common recoveries vm^^ 
qifefted by deed made, after the levying or 
fpff^ring of &ich fines or recoveries, aire good 
and effeftual in law : It was therefore deck*. 
r,ed, That all declarations or creations of ufes^ 
trufts or confidences of any fines or com- 
9Xon recoveries of any lands, tenements or he- 
reditaments manifefted and proved, or which, 
liereafter ihall be manifeft^ and proved by 
any deed already made, or hereafter to be 
made by the party, who is by law enabled to 
declare fuch ufes or trufts, after the levying 
or fuffering or any fuch fines pr recoveries, 
are and ihalLbe as good and eSedual in the 
law, as if the faid lad mentioned ad had no| 
been made. 
Foih 53. i. There are but three adions on the cafe in 
[16] pur books for dilapidations, viz. two in i Lut- 

ffjycbe 116. but it don*t appear by that book 
that the plaintiffs recovered in thofe cafes, as 
1^ . . . . it 
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The kflor 1^ k^ may enter at feafonabk F^ila 54.;; 
ttmes, CO fee whether any wade be committed C'?] 
by the tenant^ and if tlvsleiTee hinder his en-^ 
tering for that purpoTe^ it appears by Crt^. Jac* 
478. 5* C. « R9U. Rep.2t. that the Icflbif 
mxf bring an^ aSion on the cafe : It hath alfo 
been adjudgfid -that an action on the cafe lie^ 
9BgxaA tenant at v^l^ or at fufferance, for 
wafte, if bis leflfbr be himfelf only leffec fof 
yesu'S) becaufe then he i$ arrfwerable to tbq 
firfk toflor. ff^. J0. <2a4. & €. Cro. Car. 187. 
idk. 19. Bm it feems to be flHi a ^tuere^ 
Diihcther ochefwife an Aftion on the cafe ma/ 
be brought for waftc ? It i^faid in Satkettts re^ 
porta. In the cafe cited above, that it cannot) 
but it appears by 5 L&^%^ p. 130. that an 
affion on the cafe was broag^t fey one who had 
the remainder in fee, againft tenant for Hfe> 
and PmktfPm^ C. J. and Letinz were of opi*- 
fiion that the action did Ke-, ff^ntff^am znd 
CkarkioH differed -, fo no jiidgnfertt was givcrf. 

If an eftfiate is let at will, referving rent pay- foUi 5 j. k 
able at a certain day, the Teflec at will cannot [» 8] 
determine the leafe before or rfter the day of 
payment* i Sid. 339. 

Per 6 An^ cetp. \%. feSt. 5. it is enafted, foU^^j.k 
That every perfonj who as guardian or truftce C*9l 
for any infant, and every hirfband feifed in 
right of his wife only, and every other perfon 
having arty eftate determinable upon any lift 
OP lives,- who after the determination of fuch 
particular eftates or iiuerefts, without the ex- 
prcfs eonfent of him, her, or them, who ari;, 
or (hail be next, and immcdiatdy inridedt. 
Z a upon 
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upon and aft$r i^e.^^ttrminadon of fuch pxr 
ticular eftates or interefts^ (hall h(dd over and 
continue in poflfeflk>ii of any manbrs^ mefluages, 
lands, tenements, or hereditanients, fhall be 
adjudged to be trefpafiors ; and that every 
perfon and perfons, his, her, and their execu^ 
tors and adminiftrators, who are or (hall be in- 
titled to any fuch manors, me0uages, lands, 
tenements, or hereditaments, upo^ or after 
the determination oS fuch particular eftates or 
interefts, fhall and may recover in damages 
againll every fuch perfon and perfons fo hid- 
ing over as aforefaid, and againft his, her, or 
their executors and adminiftrators,. the full va- 
lue of the profits received during fuch wrong- 
ful pofleflTion, as aforefaid. 
ft/io j9. «. ; But a Icafe for one year is a good Icaft, and 
[zo] np forfeiture, and the lefiee may maintain an 

jejef3:menton it. 9 Rep. 75. ^. 4 Rep. 26. a. 
folio 60. a. Whether copyholds could be entailed, has 
fii] ibeen formerly doubted, but the law fcems 

fettled now according to the refolution. That 
they may be entailed ; and how fuch eftates- 
tailmay be barred, fee 2 Saunders 4.22. Grant- 
bamytvi.Coply & a^l 
FciioSi.a' Tills tenure is taken away by. 12 Car.i. 
[2^3 c. 24- 

FoAp6S.A^ This fervice is by 12 C^. 2. ^..24. abo- 
[xj] ^ , lilhed. 

FgHo 60. 41. ^^^ of this, for Mr.^ Madox in his hiftoiy 
[24] ' X)f the Exchequer y />• 43 1. has given very good 
Tcafons to prove, that efcuage is a fervice inci- 
dent to tenure by chivalry, and. not a diftinfl: 
jtenure of itfelf. 
Folio J 1. a. * Per 4. Jn. cap. 16. feif. i. it is enafted, 
[25] That when any demurrer ftiall be joined and 

entered 
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entered in any aftion or fuit, in any coiirt of re- 
cord ; the judges (hall proceed and give judg- , 
ment as the very right of the caufe and matter 
in law fhall appear unto them, not regarding 
any imperfefkion, omiffion, or defeft, in any 
writ, return, plaint, declaration, or other, 
pleading, procefs, br proceedings whatfoever, 
except thole only which the party demurring- 
ihall fpecially and particularly fet down and 
cxprefs as caufes of the fame, notwithftanding* 
fuch imperfeftion, tfr. might heretofore be 
taken to be matter of. fubftance, not aided by 
Zf Eliz, for furtherance of juftice in cafes of 
demurrer and pleadings ; fo as fufficient matter 
appear in the pleadings, upon which the court 
may give judgment according to the very right 
of the; caufe -, and therefore no exception (hall^ 
be taken for an immaterial traverfe, or default 
of entering pledges on any bill or declaration^ 
or for default pf alledging the bringing into 
court, any bond, bill, indenture, . or other 
deed mentioned in the declaration, or other 
pleadings, or for default of alledging the 
bringing into court letters teftamentary, or let-* 
ters of adminiftration, or for the omiffion of 
viet armis et contra pacem^ or either of them \ 
or for want of the averment of hoc par at. ejl 
verificare^ or bcc par at. eft verifican per recor- 
dumy or for . nor alledging prout patet per recor* 
4um ; but the court fhill give judgment accord- 
injg to the very right of the caufe, as aforefaid, 
without regarding any fuch imperfe«aions, ^c. 
oc any other matter of like nature, except tho 
feme (hall be; fpecially and particularly fet 
down fof -caufes of demurrer. . .. 1 

2,3 * ^hw 
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M> 74. a. ThM is to be intended of the liflae idwi 
C'^3 BiifirdeoMx was part of the dominions of the 

crown of Efigland. 2 Roll. Ahr. 583. f/, 3. 
/tf/r« 74. ^. Per 12 Gir. 2. r. 24. This tenure, with dS 
l*i\ its appendages of livery, wurdfli^ &r« b ] 

taken away. 

Teiiajj. a. This is tb be underftood of fuch to wh<mi 

.[*8] the inheritance cannot defcend, 

Tolio 87. *, P^ 12 Car. 2. ^tf/. 24. y^<Sr. 8, 9, ^ 10. it 

[^9] is enai6i:ed. That where any perlbn hath, (m: 

(hall have any child or children under the ago 

of one and twenty years, and not married at the 

time of his death. That it fhall and may b^ 

lawful, to and for the father of ftich child or 

children, whether born at the time of the dc^ 

ceafe of the father, or at that time in ventrt 

fa mere \ or whether fuch father be within the 

age of one and twenty years, or of full age, 

by his deed executed in his life^me, or by his 

|aft will and teftament in writing, in the pre-* 

fence of two or more credible witncffes, in 

« fuch manner from time to time as he Ihall re- 

fpeftively think fit, to difpofe of the cuftody 

or tuition of fuch child or children, for an4 

during fuch time as he or they (hall refpeftively 

remain under the age of one and twenty years, 

or any lofler time, to any perfon or perfons in 

pofleffion or remainder, other than popijh re- 

cufants \ and that fuch difpofition of the cu-. 

ftody of fuch child or children, (hall be good 

gnd efFeftual againft ^11 and everv perfon or 

perfons claiming the cuftody or tuiuoh of fuch 

thjld or children, as guardian in focage, or 

. Dtherwife j and that luch perfon or perfons, 

to whom the cuftody of foch child or children 

J!i??il \>^ f^ difpofed pr tf^vifed, ^ aforcfaid, 

I ' (ball 
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fbafi and may maintsun ^n aflion of ravtfli- 
mtttt of ward, or trefpafs^ ^igamft any perfan 
or perfond, which fhall wrongfully take away 
or detain any fuch child or children, for the 
recovery of liich child or children, and ftiall ^ 
and may recover damages for the fame in th^ 
fsdd aAion, for the ufe and benefit of fuch . 
child or children. 

And that fuch pcrfon or pcrfons, to whom 
the cuftody of fuch child or children hath been, 
or ftiall be difpofed or dcvifed, (hall and may 
take into his or their cuftody, to the ufe of 
fuch child or children, the profits of all lands, 
tenements and hereditaments of fuch chijd or 
children, and alfo the cuftody, tuition, and / 
management of the goods, chattels, and per- 
fonal cftate of fuch child or children, till 
their refpeftrve age of one and twenty years, 
or any leffer time, according to fuch difpofi- 
tion aforefaid, and may bring fuch aftion or 
anions in relation thereunto, as by law a guar- 
dian in common focage might do. 

But it is provided. That this aft fhall not 

extend to alter or prejudice the cuftom of the 

city of London^ nor of any other city or 

town corporate, or of the town of Berwick 

upon Tweed, concerning orphans, nor to dif- 

charge any apprentice from nis apprenticefhip. 

The law feems to be now otherwife under- 

ftood, viz. That the bailee fhall not anfwcr ^^//^ g^^ ^, 

for accidents, if he was not in any fault. See [30] 

]\^cb. 21 £. 4. 55. 4 E. 3. fol. 6. pi. II. 

29 AJf. pi 28. H. 2. H. 7. pdg. III pi 9. 

Palmer 548. fFiUiams verf. Hyde 6? Ux. S. C. 

JF. Jms 179. ' Dod^ &f Student zb9. CA?^ 

Z 4'. tins 
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tius de jure belli et pacis^ lib. 2. r. 10. feB. 3* 
c. 10, 12. feS. 13. Puffendcrf de jure naiu- 
fie et gentiuniy Ub. 5. cap. 4. feS. 6 et 7. and 
Les loix civiles dam leur ordre naturelj Lib. i. 
Tit. 5. feff. 2. Tit. 6. fcil. 3. Tit. 7. fe£f. 3. 
IV&90,*. It is cnwEicdper 4 y/». cap. 16. feS. zy. 
*^''^ That aflions or account fhall, and may be 

brought and maintained againft the executors 
or adminiftrators of every guardian, bailifi» 
and receiver : And alfo by one jointcnant and 
tenant in common, his executors and admini^- 
(hrators, againft the other, as bailiff, for receiv- 
ing more than comes to his juft Ihare or pro^ 
portion, and againft the executor and admini* 
ftrator of fuch lontenant or tenant in common. 
And the ai^mtors, appointed by the court 
where fuch a£bion (hall oe depending, fhall be, 
gnd are thereby impowered to adminifter an 
oath, and examine the parties touching the 
matters in queftion, and for their pains and 
trouble in auditing and taking fuch account, 
(hall have fuch allowance as the coqrt fhall ad- 
judge to be rcafonable, to be paid by th^ party 
on whofe fide the balance of the account fbaU 
appear to be, 
T^lu 9I. a. Bec^ufe the fecular perfons, to whom they 
[32] aliened, could not perform the divine fervice, 

F9R9 98. *. This is altered per 7 fc? 8 IV, 3. c. 37. by 
(}}] which itiscnafted. That it fhall and may be 

lawful to and for the king, and for his heijs 
^nd fucceffots, when and as often as, and in 
fuch cafes as his majefty, his heirs or fiicccf- 
fors piall think fit to grant to any pcrfon or 

Jerfons, bodies politick, or corporate, their 
eir$ j(p4 fM^^ceffprs, Ueenee to ^lien In mort«> 

iP^ip, 
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main, and alfo to purchafe, acquire, take and 
hold in mortmain, in perpetuity or btherwife^ 
any lands, tenements, rents or hereditaments 
whatfoever^ of whomfoever the fame Ihall be 
holden. 

2. And it is thereby declared. That lands, 
tenements, rents or hereditaments fo aliened, 
or acquired and licerifed, fhall not be fubjedt to 
any forfeiture, for or by reafon of fuch aliena- 
tion or acquifition. 

This tenure is taken away by 12 Car. 2. Folh 100, B. 
^, 24, , C34l 

That the word tenant in capite iq;iports no Fo/h io8. a. 
more than immediate tenant; and that it may [3 Sl 
be predicated of tenants by knight's fervice, 
and tenant in fpcage, and of a common per- 
fon's tenant, as well as of the king's, fee 
proved to a demonftration in Mr. Madox^s Hi- 
fiQry of the Exchequer ^ p. 432. 

Thefe tenures being taken away/>^r 12 Car.p^^ m.*. 
2. c. 24. all lands are now devifable, but in ^-^ J 
devifes the forms prcfcribed per 29 Car. 2. c.^. 
J[€£f. 5^6. muft be obferved : By that ftatute 
it is enaftcd, That all devifes and bequefts of 
any lands or tenements devifable either by 
force of the ftatute of wills, or by that ftatute, 
or by force of the cuftom cf Kent^ or the cuftom 
of any borough, pr any other particular cuftom, . 
Ihall be in writing, and figned by the party fo 
devifing the fame, or by tome other perfon in 
his prefence, and by his exprefs direftions, and 
fliall be attefted and fubfcribed in the prefence 
of the faid devifor by three or more credible 
witneffes, or elfc they ihall be utterly void and 
ef wn? cff^ft, 

^, And 
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6. And motcovcr no deviie in ^miting cf 
lands^ tenements or heredit<anentSy or any 
daofe t he reof, fhall be revocaUe odierwife 
than by feme other will or codicil in writing, 
or other writing declaring the fame, or by burn- 
ing, cancelling, tearing or ofaiiteradng the 
lame by the teSator hirafetf, or in his prince, 
and by his diredions and confent ; but all de* 
vifes and bequefts of lands and tenements Ihafl 
remain and continue in force until the fame be 
burned, cancelled, torn, or obliterated by the 
teftator or his direftions in manner aforefaid, or 
unleis the fame be altered by fome other wiU or 
codicil in writing, or other writing of the devi- 
for figned in the prefence of three or four cre- 
dible witnefles, declaring the fame; anyfbrnjer 
law or ufage to'^the contrary notwithftanding. 

Ffflh 112. *. This is commonly true, but if the fecond 

ivl will cannot he found, and the contents of it are 

unknown, it is no revocation of the former, 
Sb&wer'% cafes in parliament 146. 

FqHo 1 1 J. tf. The law is much altered peri i Jac. i. r. 1 6. 

B*] which is as follows. All writs of Formedon in 

Vifcendety Formedon in Remainder^ or Formedon 
in Reverter^ of any manors, lands, tenements 
or other hereditaments whatfoever, fhall be 
fued and taken within twenty years next after 
the tide, or caufe of aftion, firft dcfcended or 
fallen, and at no time after the faid twenty 
years. And no perfon or perfons (hall make any 
entry into any lands, tenementsor hereditaments, 
but within twenty years next after his or their 
right or title which fhall firft defcertd or accrue 
to the fame -, and in default thereof, fuch per- 
fon fo not entring, and their heirs, fhall be ut- 
terly excluded and difabled from fuch entry af- 
ter 
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tt?r to l3e made 5 anv former hw cr statute tiO 
the contrary notrntkltwiditig. 

Provided neTerthekTs, That tf any perftm 

or peribns, thsrt: is cr ihall be intitJed to fttch 

writ or^rits, or th« hath or fhtill have fiiCh 

right cr tide of entry, be or fliafl be at the time 

of th^ faid right or titk firft dcfcended, i^e- 

crued, come or fallen, within the age of ont 

^md twenty years, feme covert, fmi compos 

mentisj impriloned or beyond the feas ; that 

then fuch perfon and pcrfons, and his and 

their heir and heirs fliall or may, notwith- 

ftanding the faid twenty years be expired, 

bring his a6Hon, or make his entry as he 

might have done before this aft. So as 

fuck perfon and perfons, or his and their 

heir and heirs, (hail within ten years next 

after his and their full age, • difcoverttire, 

coming of found mind, enlargement out of 

prifon, or coming into this realm, or death, 

take benefit of, and fue forth the fame, and / 

at no time after the faid ten years. 

3. And it is further enafted. That all ac-r 
tions of trefpafs ^are daufufn fregit^ all ac- - 
tipns of trefpafs, detinue, aftions for tro^ 
vcr and replevin for taking away of goods 
and cattle j all aftions of account, and upon 
the cafe, other than fuch accounts as con- 
cern the merchandise between merchant and 
'merchant, their faftors or fcryants; all ac- 
tions of debt grounded upon any lending 
or contrad without fpecial ty-, all aftions ot 
debt for arrearages of rent, and all aftioni 
of aflault, menace, > battery, wounding and 
imprifonmcot, or any of them, which ihall 
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be fued oo: brought, iball be commenced and 
fued within the time and limitation hereafter 
exptefled^ and not after; (that is to fay) th^ 
iaid a6tions upon the cafe-ot^er than for 
flander \ and the faid aftions of account, 
and the faid adtions for trefpafs, debt, de- 
tinue and replevin for goods or cattle, and 
the iaid a&ions of trefpafe Square claufum 
fregit^ within fix years next after the caufe 
of fuch aAions of fuit, and not after \ and 
the faid a£bions of trefoafs, of affault, bat- 
tery, wounding, imprilonment,' or any of 
them, within rour. years after the caufe of 
fuch aftions or fuit> and not after; and the 
faid action upon the cafe for words within 
two years next after the words fpoken, and 
not after. 

4. But if in any of the faid actions or 
fuits judgment be given for the plaintiff, 
and the fame be reverfed by error ; or a 
verdiA pafs for the plaintiff, and upon 
matter alledgcd in arrcft of judgment, the 
judgment be given againil the plaintiff that 
he take nothing by his plaint, writ, or 
bill; or if any the faid actions fhall be 
brought by the original, and the defen-. 
dant therein be outlawed, and fiiall after 
rcverfe the outlawry, that in all fuch cafes 
the party plaintiff, his heirs, executors or 
adminiflrators, as the cafe fhall require, 
may commence a new aftion or fuit from 
time to time, within a year after fuch judg- 
ment reverfed, or fuch judgment given a^- 
gainfl the plaintiff, or outlawry reverfed, and 
not aft^r, 

5. And 
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. 5. And be jt further cnaS^d, That in- all 
afbions of trefpafs Sluare claufum fregit^ here^ 
after to be brought, wherein the defendant or 
defendants jihall difclaim in hb or their plea, 
to make any title or claim to the land, in 
which the trefpafs is by the declaration fup- 
pofed to be done ; and the trefpafs be by neg* 
l^ence or involuntary 5 the defendant or de- 
fendants iball be admitted to plead a difclaimer; 
and that the trefpafs wi» by negligence or in- 
voluntary, and a tender or offer of fufficient 
amends for fuch .trefpafs before the ai^ion 
brought; whereupon, or-upon fome of thcnn 
the plaintiff or plaintiffs (hall be enforced to 
join ifiue \ and if the faid iffue be found for 
the defendant or defendants, or the plaintiff 
or plaintiffs (hall be nonfuiced, the plaintiff or 
plaintiffs fhall be clearly barred from the faid 
aftioh or aftions, and aU other fuitvconceming 
the fame« ' \ y, . ' 

6. And it is further en^fted. That in all 
anions upon the cafe for iUnderous words, to 
be fucd or profeouied by any perfon or perfons 
in any the courts of recott^ ^t Wejlminfterj or 
in any Court whatfoever that hath power to 
hold plea of the <ame ; if the jury upon the 
trial of the iffue in fuch aftion, or the jury that 
(hall enquire of the damages, do find or afle{s 
the damages under forty Ihillings, then the 
plaintiff or plaintiffs in fuch aftion (hall have 
and recover only fo much cofts, as the da- ' 
mages fo given or a(ieffed amount unto, with- 
out any further increafe of the fame \ any law, 
. Itatute, cuftom or ufage to the contrary in any 
wife notwithftanding. 

7. Pro- 
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7. Pnmded nrvcrdiekfi. That if dnjr ttf^ 
foft or perfem, that b or (hafi be inddrd ttf 
ao7 foch a^on of trefpafs, deti&ue, adion^ 
tfover, feplevin, adioiisof acoouat, adioi» c^ 
debt» a&ions of trc^Nifs, for aflauk, sienace^ 
battery, wounding or imprilbnineiit, aftkxn 
upon tke cafe for words, be or fiiatt be, at the 
time of any fiich caufe of aftion ^ven or ac« 
crwed, fallen or come, within the age of 21 
years, feme an^ert, mn €$mpa$ mmiiSj impri* 
ibned or beyond the &a ; that then foch peribfl 
or perfonft fiiatl be at liberty to bring the fame 
a^ons, fb as they take the fame within fuch 
times as before limited after their coining to or 
hdng of fufl age, diicovert, oi fane memorf^ 
at lalige and returned horn beyond the feas, ^ 
by odier peribns ^having no fuch impedknent 
ihodd be done. 

Piar 4 -rAwfer, c. 16. /iff. 17 (^ tS. *ris en- 
aded. That all fuits and adions in die cocRt 
of adnura&y for feamens wages^ which fiiall 
become due, (hall be commenced and iiied 
within fix ycanr next a^be^ the c4ufe 0f fuch 
fbi(s or actions (hatt accrue, and not aftef « 

r8. Provided neverthcleft. That if any pcF* 
ion or perfons, who is or ftiall be entitled to 
any fuch fisit or aftion for feamens wages, he 
or fhall be, at the time of any fuch caufe of 
fuit or aftion accrued, fallen or come within 
the age of 2 1 years, feme covert, nm emf^s 
nuntisy impriibned or beyond the feas 5 that 
then fuch perfon or perfons fhall be at liberty 
to bring the fame a<aions, fb as they take the 
fame within fix years next after their coming to 
or being of full age, difcovert, of fane memory, 
at large, and returned from beyond the feas. 

19. And 
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* 19. And 'tis further enafted. That if my 

peif^n or perioa$ againft whom there is. or ibidl 

be wy iVich C3U& cff fuit or aftiQii fpr fcamcn's 

W9ges, or dg(iinft whom there ihall be any 

aivfc of aAtpn, of trefpafs, detinue, aftion yir 

txo^is Qf: repkvin, for taking away any goods 

Of cattlf 9 or of adions of account, or upon the 

cafet W of ^bt grounded upon any lending or. 

cpntnia witju>at the fpeciaky of. debt, for ar* 

rearagcs of rent, or affault, menace, battery, 

^youadiQig and imprifonnieDt, or any of them, 

W OK &aU be at the time of any fuch caufe of 

fiut or action given or accrued^ fallen or conae, 

beyond th^ feas: Ths^t then fueh perfoR or 

p^op3 who is or (hall be intitled to any fuch 

ftljt or a£^ion, ftiali be at. liberty to bring the 

iaid a^^t»s againft fucKperfon and perfon^ after 

their return from beyond the feas, within fuch 

times as are refpeftively limited for the bring-^ 

ing the faid adions before by the faid a£t:, and 

by the faid other aS: made in the one and 

twentieth year of the reign of king James the 

Erft. 

How the law flood as to Non obftantes for- 
merly, may be feen more at large in Vaugbaifs Polio 120. •• 
Reports^ page 380. but at this day 'tis other- [39] 
wife, for per i IV. iS ML fejf^ 2. c. 2. in the 
famou? bill of right 'tis declared, .that the fuf- - 
pending of laws, or the execution of laws by 
the regal authority is illegal; and that the 
power of difpenfmg with laws by- regal autho* 
fity, a^ it had then lately^ been afiumed and 
exercifcd, ' was illegal. 

As to the bufinefs of fimony there have been 
two late afts concerning this matter, which are 
too material to be here omitted; the firft wa( 

in 
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in Aa filft year of W. 6? M. and makes the 
fixteenth chapter of the firft fellions of that* 
parliament in our ftatutebook, and runs thus : 
After the death of the perfon flmoniacally pro- 
moted, the offence or contract of fimony mall 
neither by way of tide in pleading, or in evi- 
dence to a jury, or otherwife, hereafter be ^ 
ledged or pleaded to the prejudice of any 
other patron innocent of fimony, or of his^ 
derk by him prefented or promoted, upon 
pretence of lapfe to the crown, metropolitan^ 
or otherwife; unlcfs the perfon fittioniac or 
fimoniacaliy prefented, or his patron was con-* 
viftcd of fuch offence at the common law, or 
fome ecclefiaftical court in the life-time of the 
perfon fimoniac, fimoniacaliy promoted or 
prefented •, any law or ftatute to the contrary 
notwithftanding. 

3. And that no leafe or leafes really and 
h^tmafide made, or to be made by any fuch per- 
fon as aforefaid, fimoniac or fimoniacaliy 
promoted to any deanry, prebendary or par- 
fonage, or other ecclefiaftical benefice or dig- 
nity, for good and valuable confideration, to 
any tenant or perfon not being privy unto, of 
having notice of fuch fimony, (hall be im* 
peached or avoided for or by reafon of fuch 
fimony, but ftiall be good and effeftual in laW| 
the faid fimony notwithftanding. 

And per 12 Ann^j ft. 2. c. 12. it is further 
enafted. That if any perfon, from and after 
the twenty-ninth dgy oi September one thotifand 
fcven hundred and fourteen^ fliall or do for 
any fum of money, reward, gift, profit or ad- 
vantage, direftly or indirefHy, or for or by 
reafon of any promife, agreement, grant, bond, 

covenant 
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ivenant or other ai&iranccy of or fbranf feia 
jxiaoxfy reward, gift, wofit or bencBc what-, 
irer, dire^y or indirecUy, in his own name, 
in tbe nanb of any other peribn or perfons, 
:e, procure, or accept the neactavoidaoco of, , 
or prefentation to. any benefice with cure c^ 
IbiwsV dignity, prebje^d, or living eccle{iaftical| 
and fliall be preCented or collated thereupon \ 
that then ever^ fuch prefentation or collation, 
and every admiflion, inflitution, inveftiture and 
induftion upon the fame, fhall be utterly void) 
fhiifarate and o^ no efiefb in law, and fuch 
agreement ihall be. deemed and taken to be^ 
funohiacal cohtra£t ; and that it (hall and may 
be lawfu) to and for the queen's roajefty, . her 
heirs and fucceflbrs, to pre&nt or collate unto, 
or give or beilow every fijch benefice, digr 
nity, prebend, or living ccderiaftical &>r that 
one time or turn only ; and the peribn fo cor^ 
rupdy taking, procuring or accepting any fuch 
benefice, dimity, prebend or living, mall there- 
upon arid fn>m thenceforth be adjudged a difr 
abled perfon in law to have and enjoy the fam^ 
benefice, dienity, prebend, or living ecclefi* 
aftical, and Siall alfo be fubje& ^o fuch puniOif 
ment^ pain or penalty limited, prefcribed or in- 
&i£ted by the laws ecclefiaftical, in like manner, 
as if fuch corrupt a^rcenxeni had been m^e af- 
ter^fvjch benefice, dignity, ppbend or living cc- 
clefiaftical had become yapant;. any. law .or fta- 
tute'to the contrary in any wife hotwithftanding, 

Becaufe the title to the hundred is not in ^^^. 
Queftion, but whether the Icet be incident .to [^qj 
the hundred. 

ipor the teft ator had in -him at the ti me: of his- TqUo \i\h. 
death a right, tha' hot to the poflfcffionof the [41] 
A a ■ ' damages, 
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AimagW, and hid he Evctf'AeyTiadBiSt^ re- 
covered by him, and they (rofrtlfc in fietr and 
compenfatioii of a diminution df his peribnal 
cftate. '■' ' ' 

F^ 115. m. ; This vrzifoMitffy a learning of thci ^«teSi 
[4«] nicety and vife, but ii is no^ of very lirae-irft 

port fince per ^.jhn^, c. iS.Jkf. 6 ^ 'jf. it iS 
enafted. That every ytmre facias fotth^ Mai 
of any iflue in any ajftiofi or luit in afiy df hw 
majefty's coiirte of rccorcfs at Wtftminftery fhafi 
be awarded of the fcody of thip pirbptr county 
where fuch iffue k triable ; but by me iJfid fta- 
tutc it is provided^ That this daufe Aatt not 
extend to any writ, declaration, or fuit of q>- 
pi${ of feloiiy or murder^ or to any indiftrtent 
or prefentmeht of treafdrt, felony. Or murder, 
or other matter,. or to any procefs upon any 
ctfthcm, or to any writ, bill, aftron or inftwr^ 
mation upon any penal ftatute. 
F9lk 1 26. a. For if the replication fhould be. That he had 
[43] fomething in the land, it would prove a jeof^ 

becaufe he might be lefiee at wilU and fuch 
leflees have fomr intereft, though it is not fuf- 
ficient to make thcr leafe by- which the rent mull 

be claimed. Cr^. 7^^' 31^' 
toJh U7. a. Per 22 &f 23 Car. 2. cap. i. feB. 7 Csf 8. it 
[44] is enaftcd. That if any peffon or pcrfote, on 

{mrpofe and of malice iiMtthought, and bv 
ying in wait, fliall unlawfully cUt out, or dii- 
able the tongue, "put out an eye, flit the nofc, 
cut off a nofe or hp ; or cut off or difabk any 
limb or member of any fubjeft of his majefty, 
with intention in fo4oing to maim or disfigure 
' in any the manners before-pientioned fuch his 
majefty'^ fuWeds : That then and in every fuch 
cafe the perron or perfons fo loffendihg, th^ 

coun- 
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eounfcllcics, aiders and abettors (knowing of^ 
or privj €0 ^the cfioice as aforefaid) ihaU be 
and are thereby declared to be felons, and iha|l 
faSEox dmrtfa as in cafes of felony without be- 
nisfit of dergy. 

8. Provided, that no attainder of fuch fe- 
4oii)r fhall extend to corrupt the Uood, or for- 
feit the dower of the wife, or the lands, goods 
or chattids of the offender. 

When our audior wrote, thefe pleas migl^t Ftih t28.1i. 
be pleaded as odier pleas, hut ndw it is^fince [45] 
enaiffced per ^Aans^ cap. i6.JeS^ 11. Tliat no 
dilatory fdea ihall be received in any court of 
record, unle& the party offering fuch plea, does 
by affidavit prove the truth ^reo^ or fhew 
fome probable matter to the court to i^iduce 
then) to befieve that the h& of fjiich dilatory 
plea i& true* 

This is to be underftood under a limitation ; poth t29^ir: 
for the child of a natural-bom fubje^ who [46] 
went abroad to merchandize; though born be- 
yOhd fea, is bom a deraaen, and Soil be heii: 
unto him. Cro* Cir. 6ou 

There are ftveral lace a&s for the mturali- 
zing perfons, (viz.) 9 6? lO ff^. 3. c^. ao. 
1 1 IPl 3. A 6. 7 jiouef c. 5. moft of which 
was repesded per 10 Anmt^ c. $. but they are . 
too long to be here infected. 

This is to be underftood of thofe 9&s.inFolk 141. A. 
which InUnd is not named. [47] 

F«Dr by the trefpals die prq)erty is (though f^Up 145.^. 
wron^uUy) veiled in the trefpa&r ; but hf%lii] 
diftr^s the property is not altered, but remAJins 
in the firft owner •, the goodi diftrained bdng 
only in the nature of a pledge^ aod die tenant 
^ on paying the refit is to have them ag^n. . 

A a a la 
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F$H0 14$.^. In t Lev. oo. it is faid. That this is to be 
[49] underftood or the county-courts, but not of 

the courts cSH^^mnfter-Halt. 
Foli9 1 50. ^. The reafon here given by our audior is to be 
[50] underftood of feveral diftrefles for one and the 

fame rent ; for if two diftinft rents are ifliiing 

out of the land, the tenant will be futiged t» 

^ two feveral diftrefles. 
A/i9 161. «. For in this cafe the damage ceafes, but in 
[5O the dther the rent remains due. 

r^ik 169. ». ' ^^^ Whether fuch grant would be good 
[52] . now, becaufe of the ftatute of 29 Car. 2. 

tap. %. and ice how the law ftands now as to 

partitions. 8 & 9 /iT. 3. tap. 31. 
A/r« 199. h. < This is now altered per 4 Antue^ 1. 16« See 
[$4] ' fupra number 3 !• 

F0/r> 202. «. . Yet the rent is not due till the laft minute of 
C55] the natural day; for if the leflbr dies after 

funfet and before midnight, the rent fliall go 

to the heir, and not to the executors, i Saimd^ 

SI87. &itt. 578. 
A/i« 108. a. And if at the time of the &ofiment a purer 
[5^] or more weighty money were currcint, and be- 

fbte the day of payment, coin of a baier allay 

is <Aabli{hed by proclamation, a tender of the 

^ fum In that coin is good. Daw. Rep. 18. 

Folio 2 1 2. ^ < It hath been fonanerly doubted* Whether the 

[57] defendant in fudi a cafe ought not to plead 

- . : *: • finally ?' See i.Cro..\42. S. C. i 4nder. 198. 

. ' S.C. Mo. 267..' S.'C. Ou>. 45. Savil 96. 

a Lecn. 3 ri. but now this point is fettled % for 
- fir 4 Antue^ cap. 16: feSi^ 12. if the obligor, 
• '^'hfshdrs, executors and adminiftrators have, 
««• beifdre the aftion bvoi^t, p^id to theobli^, 
^ hia ^cutors or adminiftrators, -the principal 

and inieitft due by the cpnditM^^ of the bond, 
: I . ;. .. * thtf 
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tho' fuch payment was not ftri^ly inade> ac- 
cording to the condition, yet it may be pleaded 
in bar of fuch a&ion, and fliall be as effedual 
a bar thereof as if the money had been paid at 
theday and place, according to condition, and 
had been fo pleaded 

Becaufe the acceptance of rent cannot make f^//^ 2 1 5. «^ 
a new leafe, and the old one was determined; but [58] . 
the acceptance of the rent is a fufficient decla- 
ration that it is the lefibr's will to continue the 
leafe, for he is not intided to the rent but by 
cheleafe* 

Attornment being taken away per 4,^ 5 An^ Folio 2 1 5. «. 
mr, r. 1 6. the law feems to be otnerwife now. [S9l 

For 'till entry it doth not appear, the feoffor Folio 2 1 8, A. 
having power at his ele&ion to void or conti- [60] 
hue the eftate of the feofiee, which he will do. 

And upon a continfi;ency, (viz.) if he furvive^ Folio 221.*. 

It is to be prefumed, that an interlining, if C^O 
the contrary is not proved, was made at the Folio i^^.h. 
time of the making of the deed, i Kth. 2 1 . [62] 
r And if they cannot agree, they muft be car- /r^//^ 257. b. 
riedafterthe judgesin carts till they do. iVen.^y. [63] 

But after, tho* the jury find the deed not to be p^j^^ ^ 
the deed of the party, yet wll not the court on [64] 
motion detain the. fame, but will order it to be 
delivered to the party that brought it into court. 
VideSalkddzis. 

And fo are the donees and feoffees of the dif-F^/zV 23^. m^ 
feifor, for they come in by title, though 'tis a [65] 
defeafible one. 

This is to be underftood under fome limita- Folio 244. a^ 
tion ; for if the hufband be out of d|ie four [66] 
feas, durii^ all the time of the wife's going with 
childf the child is a baltard ; byt if he were at 
all withitt the time, it is to be prcfutncd legit^i- 
Aa J m:ue^ 
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of payment he becomes a banknmc» he fiuA 
be difcharged of the debt in the uune manner 
as if the money had been payabk before the . 
bankrupcy^ for it was diUtum imprMfmii^ tho' 
\t vns jahenJ^ in future. 
Folio z^l.m. But all remainders, which were to com« 
[77] mence on a future contingency, fell to the 

ground, if the particular d&ztti which fiqp- 
ported them, determined before the contin- 
gency happened, till per 10^ 11 f^. 3. r. i6, 
it was enaded. That where any eftavte, that 
then was or fhall hereafter by any marriage, or 
other fectlemenc, be limited in reminder, tD or 
for the ufe of the firfl, or other fon or fons of 
the body of any perfon lawfully begotten, with 
any remainder or remainders over, to or to the 
ufe of any other peribns, or in remainder to or 
to the ufe of a daughter or daughters lawfully 
begotten, with any remainder or remainders to 
any other perfon or perfons. That any ion or 
fons, or daughter or daughters of fuch perfon 
or perfons lawfully begotten, or to be bego^ 
ten, that fhall be bom after the deceafe of his, 
her, or their father, Ihall and may, by virtue 
of fuch fetrlement, take fuch eilate fo limited 
to the firft and other fons, or to the daughter 
or daughters, in the fame manner as if born in 
the life-rtime of his, her, or their father, al- 
though there fliall happen no eftate fo be linfl- 
ted to truftces after the deceafe of the father, 
to preferve the contingent remainder to fuch 
Htter-born fon or fons, daughter or daughter^ 
imtil he, -(lie, or they, come in tffe^ or are born 
to take the fame j any law or ufage to the qon- 
trajj' in any wifi^'notwithftanding. 

This 
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This is altered per 4 ifm^, cap. 16. feB. 4 Fofi* 303. m. 
G? 5- by which it is cnadcd. That it (hall and C?^] 
may be lawful for any defendant or tenant, in • 
any aftionor fuit, or for any plaintiff in reple- 
vin, in any court of record, with the leave of 
die fame court, to plead as mahy feveral mat- 
ters thereto as he feall think neccflary for his 
defence •, but *tis thereby alfo provided. That 
if any fuch matter, upon a demurrer joined, 
be judged bfufficient, cofts Ihall be given at 
the difcretion of the court j or if a verdift Ihall 
be found upon any iffue in the faid caufe, for 
pWotiff, or the defendant, cofts fhall alfo be 
g^en in like manner, unlefs the judge who 
tried the faid iffue ftiall certify that the faid de- 
fendant, or tenant, or plaintiff in replevin, had 
a probable caufe to plead fuch matter which 
upon the faid iffue fhall be found againft him. 

And then it does,becaufe the plaintiff cannot falU 303. *. 
difcem what to anfwer to in his replication, [79] 

Pir 4 Ama^ c. 16. feSf.^. It is enaftcd, F<;/i> 309. ^^ 
That all grants or conveyances thereafter to be [80] 
made by fine, or otherwife, of any manors Or 
rents, or of the reverfion or remainder of any 
mefluages or lands, fhall be good and effe&ual 
to all intents and purpofes, without any attorn- 
ment of the tenants of any fuch manors, or of 
the lands out of which fuch rent (hall be iffu- 
ing, or of the particular tenants upon whofe 
particular eftates any fuch rcverfions or remain- 
ders, fhall and may be expedant or depending, 
as if their attornment had been made. 

lo. Provided neverthelefs. That no fuch te- 
nant fhall be prejudiced or damaged by pay* 
ment of any rent to any fuch grantor or conu- 
for, QT by hreagh of any condition for non-pay- 
ment • 
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jpcRt of %tjkU beiSm: opobplb^lse given to 
htm of fych grant by the cimufee or gnmce^. 
Jiii9 3 1 6. n. Thefe wqnis <fc« «r /^ ##, .which vifibly qw- 
I8i] rypc.thc fen^ of oyr author^ tliough they ai^.m* 

iisrt^d in ^ the editions of this ha^ aiKl:die 
cdd editipn tAliHlHwt^ tenures printed at jLm- 
#2^^ by lijicbttrd Py^f^$ are hoiMrever to be omit* 
ted, for they are not in the origin^ edition that 
was printed at 'Rpban. 
Foih 338. a. For the fiift teafe and the ieoood cannot fob- 
[^^] |[ll together, and the parties by making a new 

contraift of as high a nature for the fame thiiw^ 
tacitly confented to diflblve the former, for 
without the diflblution of that, the lefibr €Oul4 
not grant to the leilee that intereft in the land 
which was already pall: from the iefior to the 
leflee by the firft Icafe. 
Folio 344. A. p^ry Am^t^ c 1 8. It is enaflcd. That po 
[^3] ufurpation upon any avoidance in any churchy 

vicarage, or any other ecclefiaitical pronxxion^ 
Ihall difplace the eltate or intereft of any per- 
fpn entitled to the advowfon or patronage 
thereof, or turn it to a right, butheorihe, 
that would have had a right if no.ufurpadoo 
had been, mayprefent or maintain his or her 
^uare impedit upon the next, or any other avoi- 
dance (if difturbed) notwithiUnding fuch ufur- 
pation; and if coparceners or jointenants, or 
tenants in coounon, be feifed of any eftate of 
inheritance in the advowibn of any church or 
vicara^, or odbo- ecdefiaftical promotion, and 
a partition is or fluU be made between them to 
prefent by turns. That thereupon every one 
ihall be taken and adjudged to be feiled of his 
or her fcparate part of the advoi«(fi>n, to pre- 
fent in his or hex turn \ as if tlierei)^ tvyo, and 

3 ^i^y 
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they ini^e fuch pamtioat tach (ha]l be iki4 ta . ^ ^ 
be feifed, tjic onf of the or^e uioieqr to prefcm: 
in the fiift twii, the Qtiicr<rf the caier moieiy 
to pKfent in tl^ fecQnd turn : In like ^nanner 
if there bt three^ four, or more, eyeiy one ibaU 
be £ud to be feifed of hi$ or iier part, and to 
prefent w hi$ or her turn. 

• T*ii jfeems to be altered by the 4ft)rc cited ji^^^^ ^.^ ^ 
Itacute. [84] * 

But thtt Oi^ go to the adminiftratgr deha^ 
Tistm^iox fliould they goto the hulband, the f|:! "i-^- 
creditORH legatees, tSc. of the deceafed would ^"^ 
be tfaerebyiKrvoqged. 

The reafons why cftc5)pels are allowed fceih folio 352. «; 
-to be theft; no man:ought to alledge any thing [^6] 
but the truth for his dej^ce, and what he hath 
jsikdged once, is to be prefumed true, and 
tbere&se he ought not to contradi<^ it, for as 
it is fsud in the 4ib InfiUute 207* JUegans con- 
irariananeftMdmd'. 

iMy^ The law cannot be known 'till the faS^ . . 
iareiiftertaincid; fo neither can the u^uth of them 
.be found out, but by evidence, and therefore it 
18 reafonable that fome evidence (houldbe al- 
lowed to be of fo high andconclufive a nature, 
as to admit of no contradidory proof. 

This is to be underftood of an acquittance FoUe 373. «. 
under hand and feal, which is an eftoppel, for [87] 
if it be not under feal, the law will admit of 
proof to the contrary : But an Avowry for the 
laft day's rent is no difcharge for the former, 
for by the avowry the avowant fays fo much is 
due, but difcharges nothing, no other rent be- 
ing mentioned in the avowry, but that for which 
he acknowledges the taking the goods. See iSid. 
44. iiLw.43. I Saund. 285^2^6, Lutw.iiyi. 

How- 
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'^S?}* '• However it hath been efiedxd in our days, 
^ for per 4. Jmt^e^ c. 16. feB. 21. AU warruties 

fitfce the firft day of ^rimty-xima Asmo Dm. 
1705. by any tenant for life, of any lands,. te« 
nements, or hereditaments^ coming or defecnd- 
ing to any perfon in reverfion or renniixl^, 
are void and of no effeft, and all cx>llateral war* 
ranties made fince then, of any lands, tene- 
ments, or hereditaments, by any anceftor, who 
had no eftate of inheritance in pofleffion, the 
fame is void againft thfe heir. 
/•& jao. *. Since our author wrote the law feems to be 
C^^J otherwife underftood, for it is now the common 

5>raftice for bfants, havins^ obtained a privy 
eai for that purpofe, to fuSer common reco- 
veries, and the law feems to have been fo ietded 
ever fince Bhmf^ cafe, which is reported in 
Hoharfs Report Sy fag. 196. which recovery 
was afterward held good on a writ of error 
brought, and infancy afiigned for error, as may 
be feen in H^. Jones 318. Cro. Car. 307. where 
the cafe is reported under the names of the Bad 
of Nexvpcrt^ v. Sir Henry Mldmay. SecSaik.gSy^ 



thJ: 



THE 

T A B L 



E. 



1 ■ 



ii 



A. 

A Bjuration, PageiSg 
XJk Acceilaty,293,2i2,284 
Accidental fervices, 44 
Acknowledgment of a fine, 
248, 252 
Aftions, 118 

A6ts of parliament, 120, 
122, 124, 125, 178 
Admiralty, 297 

Admittances, 90, 154, 157, 

162 
Amerciaments, 34 

Anccftor, 270, 272 

Annual fervices, 1 8, 43 
Ancient demefne, 225 

Antiquity of manors, 54 

■ of fines, 223 

Appeal, 288,291,293 

Approver, , 285, 292 

Arlbn, 286, 292 

Attorney, 248 

Averment, 272 

Avoidance of a fine, 2 74 



B. 



Bafefee, Page 312 

Bafe tenure, 311 

Breakers of prifon, 292 
Burgage, . 310^ 

Burglary, . 284, 292 

Burning of hovifes, 286,292 



C. 

Certainty of a fine, 232 
Chattels, no 

Claim, 261,^266 

Common of ^afture, 255 
Concord of a fine, 226 

Confpiracy, 285 

Continual claim, 2 63 

Conufees, 348 

Copyholders, 54, 67^ 79 
Copyholds, 83, 84, 85, 86, 
90, 108, 112, 113, 116 
Corody, 255 

Corporal fervices, 43 

Corporations aggreg^tte, 248 



Court, 



TU TABLE- 



Court, Page 248 

Court baioiiy 49. and 
court lee^ 50 

Cuftoms, 59» 19^, 204 
Cufios Breviumj 260 

Creation, 113 

Curtcff of Et^hnd^ 307 



bay, ' ' a6x 

'Didimus pnjlatem^ 250, 25T 
Definition i^a fine, 222. of 
the laws of EngUmd^ zrs 
Demefne lands, 2, 7 /^ 12 
Defcents, 116 

Defcripdon of a fine, 2 29 
l3itrefs, ' 332 

Divifion of a fine, 220 

Power, 3q8, 330 



E. 

Effeftofafine, 222 

Efficient caufes of a manor, 

45 
JSfeffiom jtrnut^ 211 

£/<fi/, 317 

Entry, ** 263, 266 

' Efcheats, 42 

Efcuagc, 306 

Eftate, 263, 266 

EUtBU pur atanvfe^ 330 



Eftoppel, Page 28! 

Excmmmmkat^ C0fi€M^ %i 
Execution^ ^ 260,-261 
Exdnguiilunent, 141J 

164,24! 



P. 



127, 



31 
30' 

33 
22 



Fctf fcrm, 

Fee-fimple, 

Fines, 

FifccrjTj 

Footor afine^ 

Forfeitures, .^ 38, 57, 13 

*35» i36> i39»'40, 12; 

168, 170, 176, 235 
Form of a fine, 230, 23 
242, 24 
Free alms, , 31 

Freehold, 109, 308, si 
Frcc-ntorriage, 31 



a 

Grants, 67I'' 79, 83, 8i 

97, 198,243, 24 

GreatTcrj(canty, 30 



H. 



Hamkt, 


M 


Heriots, 


21 




Homad 




He TABLE. 
\ Homage anceftrcl, ?agt goeiMitnort, Tagt ttoty^ 



Honors, 



1. 



tndi£bment» 291,297 

I Infant, • 246 

Inheritance, ^^108 

Intails, II i, 178 

Jokiteiiancy, 240 

Ifllie in tail, . 272 

Judgment, 288 

Juries, 225 

Jufticcs of peace, 223, 2^i> 
• 294 

3Uftic<5i of the C. P, 16,248 



329 1 17 /^43, 59i 88, 99, 100, 
102, 107 
ManOaughter, 292 

Market, 255 

Manried woman, 246, ^47 
M«im, 238, 244, 248, 254 



Morti 
Mur< 



tgagc, 
der. 



King's death. 
Knight's fervice. 



L. 



252 



N. 



Ncn fanememoiy. 
Note of a fine. 



O. 



Offence, 
OflSce, ' 
Oudawff, 



14 



Leet, 

Lords, 100, 191, I98, 241 



p. 



Maiming, . 
Mainprize* 



.287, ^93 
»79 



Papifts, 

Paribn, 

Pilbre, 

Penal ftatutes. 

Petit Iferjeanty, 

Pettflcrcafon, 

Pledges, 

Poff^Iion, 

Precipe^ 

Prefcr^tiont, 

Prefcntmcnts, 



308 
291 



246 

227 



284 



is 2?. 
i4^ 

255 
2S7 
306 
29X 

294 
272" 

255 

59 
88 

Prifon, 






He TABLE. 




Prifon, Pi^e aoi* 296 { 
Pt0bii breakers, 285, 2^2 



Rape. 
Rekafe, 

Relief, 
Rent, 

Reat-chai^, 
Rent-feck, 
Renc-fervice, 
Robbery, 



284, 292 

243 
26 

255*331 
3«« 
324 
321 

184,292 



Services, -^ to 6, 13, 241 

Shcepfold, 255 

Soo^, i3» 3»o 

Statutes,. 1 20,. 1 22, 

224, 125,178,212,222, 

268, 284, 285, 286, 287, 

288, 391, 327, 330, 332 

Statute-merchant, 319 

Stewards, 43 

Stranger, 261 

Suit-fervice, ' 326 

Sureties, 294 

Surrenders, 85, 86, 

143. 1-46, 148, 154, 192, 

232, 235, 102 

Sufpicion, ' .288 



Tail, after poflibility of if- 
fue extinft, 3»4» 3»5 



Tenants, 

Term of years. 

Thief, 

Town, 

Trcafon, 

Treaiury, , 

Trial, 



V. 



257! 



88 

308 
292 
257 
291 
260 
274 



VillenaJK, 5^» 3*2 

Under-fteward, 107 

Uikgcs, 59 



W. 

Wardlhips, 

Warranty, 

Way, 

Writ of covenant. 



Y. 



Year, 



»9 
232 

255 
256 



261 



F 



N I S. 



..k...M 




3 bios Qba 111 173 




